Journal of Criminal Law and Criminology: V 11, No. 22, Autumn-Winter 2024

The legal inadequacy of espionage in the Islamic Penal
Code compared to the French Penal Code

Seyyed Rohollah Aghigh?

1. Ph.D.of Criminal Law and Criminology.
Email: : Seyyed1400seyyed@Gmail.com

97

S.D.LL.
The SD Institute of Law
Research & Study

Publisher:
Shahr-e- Danesh
Research And Study
Institute of Law

Article Type:
Original Research

DOI:
10.22034/jclc.2023.401402.1863

Received:
22 June 2023

Accepted:
30 November 2023

Published:
5 March 2024

ABSTRACT

Iran's criminal system originates from the
Romano-Germanic system, especially the
French judicial system, however, it seems
that it has not been able to take advantage of
the more comprehensive view of the French
legislator towards the crime of espionage,
the crime of espionage is one of the main
high-risk crimes that has been included in
the security-oriented criminal policy and
is usually The countries face maximum
criminalization and repressive punishments.
Therefore, the purpose of this article is to
examine Iran's criminal policy regarding the
crime of espionage in comparison with French
criminal policy.

This research is applied in terms of objective
with a fundamental approach, and the method
of descriptive analytical research and the
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method of collecting information is library studies.

In the criminalization of espionage, Iran's legislator has looked at
this crime with a minimal and traditional view and has not been able
to consider various dimensions for the criminalization of espionage,
which has modernity and flexibility and is proportional to the level of
possible risks and harms of this crime, which is the reason for incomplete
criminalizations. Sometimes it has become contradictory and ambiguous
towards espionage and it has caused the disagreement of jurists and
courts in this field; The new Penal Law bill has not been able to solve the
problems raised; While the French legislator, by correcting and updating
his legislative attitude regarding espionage, has been able to criminalize
various dimensions for it.
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Extended Abstract]

Iran's criminal system originates from the Romano-Germanic system,
especially the French judicial system, however, it seems that it has not
been able to take advantage of the more comprehensive view of the
French legislator towards the crime of espionage, the crime of espionage
is one of the main high-risk crimes that has been included in the security-
oriented criminal policy and is usually the countries face maximum
criminalization and repressive punishments.

Therefore, the purpose of this article is to examine Iran's criminal
policy regarding the crime of espionage in comparison with French
criminal policy.

According to its theoretical content, in terms of its nature, it is
analytical and in terms of descriptive method, using the opinions of
jurists, documents and internal laws, and the collection of information
is in the form of a library, which leads to practical results that are used
in the formulation and approval of the new law of the government.
Judiciary for the Penal Law can be the cause of correcting the existing
inadequacies in the crime of espionage in Iran's laws.

The comparative analysis of espionage offense in the Islamic Penal
Code with the French Penal Code shows a significant difference in the
view of Iranian and French legislators on the offense of espionage. The
French legislature has been able to amend and update its criminal law
over time and criminalized espionage with a developmental perspective,
and by using security-oriented criminal policy, it has developed the circle
of criminal examples of espionage, and by using the division of crimes,
various and preventive punishments. regarding these crimes.

By reducing the scope of the crime compared to its past laws, Iran's
legislature has taken a minimal view of the crime of espionage and has
focused solely on the transmission of information and has not been able
to criminalize its material elements in accordance with the types and
types of the crime of espionage, and by limiting and reducing Examples
of espionage are far from a comprehensive view. On the other hand, the
neglect of various aspects in the process of an espionage operation has
caused the deputy in espionage to be viewed with a minimal view and
unable to develop a comprehensive criminal system regarding the crime
of espionage.

Due to the ambiguities of the definition of the crime of espionage in the
penal law, this has led to the differentiation of the rulings of the country's
courts regarding the crime of espionage. Iran's legislator has also not




The legal inadequacy of espionage in the...

taken into account the degree of danger of the crime and the damage of
the crime of espionage, and has considered much lighter punishments for
the crime of espionage than other crimes.

Iran’s legislator, in the capacity of drafting the law, instead of focusing

on the dangers and harms of the crime of espionage for the country and
society of iran, simply in the capacity of defending the government and
the system, and the violated rights of the private sector and members of
the society in various types of economic, scientific, industrial espionage,
It is cultural and... ignored.
One of the goals of the criminal law in any country is to defend the
values and norms of that society. However, by avoiding the separation of
treason against the country from the crime of espionage, the lawmaker
of Iran has made the crime of espionage as a profession by the citizens
of foreign countries.

And even an honor should be considered as a soldier of their own
country and not have a lot of social ugliness, and by removing the
ugliness of this title, the betrayal of an Iranian citizen to his motherland
will be equal to the patriotism of a foreigner in the service of his country
by spying. It is in their interest to state that this move is a countermeasure
in defense of the values of a society.

The review of the Punishment Law Bill, which was published in
November 1401 by the Deputy Legal and Affairs of the Judiciary
Council, shows that this draft, unlike the previous draft, which considered
better reforms, although it was able to improve in cases such as the
proportionality of crime and punishment, Repairing the criticisms or with
new criminalizations of some assumptions not mentioned in the previous
law, such as article 57 of the draft, which criminalizes embedding or
making available to others an object or objects that make it possible to
acquire or transfer information, but in some cases, instead of developing
Concepts have limited them more.

Among the cases of the crime of cooperation with a hostile foreign
government is the subject of Article 508 of the Criminal Code, which in
the recent draft of the bill, the material element of the crime of collusive
cooperation has also been developed and the scope of the hostile foreign
government has also increased to the enemy, alien and their resources.
The definition of the spiritual element of the crime is limited and
bound to specific malicious intent, including dividing, separating or
surrendering the territory of Iran's sovereignty to the enemy or foreigner
or their resources, which ignores many collaborations and collusions
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with foreigners against the fundamental interests of the country of Iran.
Nearly three decades have passed since the Islamic Penal Code and
the ambiguities and objections raised regarding it have been explored
and analyzed by various researchers in these years, and various articles
and researches have been conducted in this regard, and constructive
suggestions have also been made that this matter It has increased the
expectations from the legislator to formulate a new law with a reform
approach. However, the review of the submitted draft has shown the
wide weaknesses of this law regarding the crime of espionage, which
does not eliminate the gaps and deficiencies in the Islamic Penal Code;
Therefore, it is suggested that the said draft be reviewed again.
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