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Abstract

Despite the specific reference in the Statute of the International Court
of Justice to general principles of law as a source, they are seen as
inherently a subsidiary source. Subsidiarity means that if there are no
applicable treaty or customary rule, these principles prevail. The ICTY
has often used article-38 sources, namely international treaties, custom,
and general principles of law, to identify the applicable law in its cases.
This paper uses a descriptive-analytical method to study the
jurisprudence of the ICTY, to explain the application of general
principles of law in international criminal law. The findings of this
paper show that the the ICTY chambers have resorted to general
principles of law to fill legal gaps, interpret ambiguous legal rules, and
strengthen legal reasoning in their decisions. The Tribunal's frequent
referral to general principles of law to fill legal gaps may be due to the
fact that international criminal law is a relatively new field and
therefore not significantly developed. Thus, general principles of law
have played a significant role in filling the gaps in international
criminal law.
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1. Prosecutor v. Kupre'ski'c, Case No. I1T-95-16-T, Judgment, Int’l Crim. Trib. for the Former
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3. Concursum delictorum.
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6. lus praetorium
7. Praetor
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-See: Byrd, Robert C.(1995), The Senate of the Roman Republic: Addresses on the History of Roman
Constitutionalism (Senate Document 103-23), p: 32.
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1. The consequences of the Prosecutor’s erroneous legal classification of facts
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