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The principle of "the effect "relative effect of the contract” or the principle of
"relativity of contracts” is a well-known principle in the law of obligations, which is
recognized as the principle in all Legal systems. Based on this principle, the
obligations of the contract are the responsibility of the parties to the contract, and
the benefits belong to the parties, and it does not create obligations for third
parties. Also, third parties cannot expect profit from the contract. However, the
principle of relativity of fault in terms of the effect of breach of contractual
obligation on the rights of third parties is apparently contrary to the fact that this
question can be raised, if obligations are violated in a contract and damage is caused
to a person or third parties, is this breach of contract by the parties to the contract
as a fault can be invoked? In French law, the discussion of the relativity of
contractual fault is raised, and in English law, the examination of some opinions
shows the tendency of this legal system to raise this issue, which is raised in this
Keywords: article with a comparative study of Iranian law. It seems that contractual fault has
Contract, Obligation, a relative concept and despite the principle of relativity of the contract, there is an
Relativity of fault, Third | advantage for the third party to rely on breach of contractual obligation to claim
party, Liability. damages.
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Extended Abstract

1. Introduction

The increasing expansion of contracts in
social relations has caused the effects of
some of them are not limited to the parties
of the contract despite the principle of
"privity of contract. It is possible for the
party or parties of the contract to
intentionally or negligently violate their
contractual obligations and cause damage
to the third party. In this regard, a fault
committed by one party of the contract
and considered a contractual fault of the
other party cause damage to third parties.
The argument that the violation of a
contractual obligation towards a third
party is considered a legal occurrence that
the third party can invoke as a harmful act
to claim damages from the breaching
obligee has been raised under the idea of
privity of contractual fault

Comparatively, in French law, this idea
has been raised at the doctrine level, and
this doctrinal idea has been affected by the
judicial procedure. In English law, despite
not specifying the idea of the privity of
contractual fault, there are several cases
regarding the possibility of citing the third
party's violation of contractual obligations
to claim damages, which led to the
prediction of the conditions for claiming
damages by the third party. In Iranian law,
due to the newness of the idea of the
privity of contractual fault, not only it has
not been mentioned in jurisprudential
texts, but also it has not been proposed in
legal works except for a few, and it has not
been observed any independent text that
fully examines its concept and effects.

This manuscript seeks to answer these
questions: Is the third party able to invoke
the contractual fault between the parties
in the case of tort law?
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Is the type of contractual obligations of
the parties (Obligation of Result and
Mean) in relation to the third party also
effective in terms of proving the harmful
act element?

In case of intentional breach of
contract, is this fault towards the third
party also considered intentional?

2. Methodology

In this article, to obtain the results, a
descriptive-analytical =~ method  with
comparative study has been used to
analyze the data obtained through the
study of the available sources.

3. Findings

Contrary to privity of contract, which
implies that the third party has no interest
in the contract, but based on the idea of
privity of contractual fault, sometimes the
contract can have the advantage for the
third party that breach of contract or
contractual fault can be a reason for the
third party to demand damages, and in
Obligation of Result cases does not
require proof of separate fault. The idea
that has been emphasized by doctrine and
judicial practice in France, and in order to
protect the victim, the burden of proving
fault has been removed from its shoulders.

4. Conclusion

The origin of the concept of privity of
contractual fault is French law. In English
law, without specifying this idea, some
cases include its provisions. The principle
of privity of fault in terms of the impact of
breach of contractual obligation on the
rights of third parties is apparently against
the principle of privity of contract,
according to which, for the injured third
party, it provides the possibility of
invoking breach of contractual obligation
in the sense that the breach of contractual
obligation by one of the parties of the
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contract can be considered as a legal
occurrence and one of the elements of
tort law for the benefit of the third party,
and the third party can demand damages
without the need to prove separate fault.

In English law, the acceptance of the
responsibility of the obligee of the
contract who performed the subject of the
contract negligently towards third parties
depends on the existence of duty of care,
breach of duty as a result of negligent
behavior, loss and causal relationship
between negligence and loss. By using the
legal results obtained in the studied legal
systems and in the implementation
position, it was determined that on the one
hand, the duty of care is the special
establishment of the common law. The
sum of the first and second pillars can be
called fault in comparison to the legal
systems of Iran and France, that the
standard expected from the behavior and
performance of the defendant in English
law, as in the legal systems of Iran and
France, is a reasonable and conventional
person. On the other hand, the last three
pillars are equivalent to the conditions of
responsibility in French and Iranian law.

It seems that the effect of the type of
contractual obligations towards the third
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party in terms of the burden of proof in the
civil liability lawsuit is such that if the third
party suffers a loss due to the violation of
the contractual In order to facilitate the
realization of the harmful act, In order to
facilitate the realization of the harmful act,
the third party can rely on the type of
contractual obligation according
to Obligation of Result and Mean, and the
intentional violation of the obligation
towards the third party can also be
considered intentional. Since the claim for
damages caused to a third party due to
breach of contractual obligation is always
a matter of dispute and in Iranian law, in
many cases, the law is silent and the
judicial procedure has not dealt with it
much, by using comparative law, it can be
considered the capacity to accept the idea
of privity of contractual fault in the laws of
this country and consider it reasonable
and in line with the needs of the society.
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3. Cour de cassation, Assemblée pléniere, 13 janvier
2020, 17-19.963, Publié au bulletin, N° de pourvoi :
17-19.963, « que le tiers a un contrat peut invoquer,
sur le fondement de la responsabilité délictuelle,
un manquement contractuel des lors que ce man-
quement lui a causé un dommage ».
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le tiers a un contrat peut invoquer, sur le fonde-
ment de la responsabilité délictuelle, un manque-
ment contractuel des lors que ce manquement lui a
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Article 1218 11 y a force majeure en matiere contrac-
tuelle lorsqu'un événement échappant au controle
du débiteur, qui ne pouvait étre raisonnablement
prévu lors de la conclusion du contrat et dont les
effets ne peuvent étre évités par des mesures ap-
propriées, empéche I'exécution de son obligation
par le débiteur. Derniére modification du texte le
09 octobre 2016 - Document généré le 28 octobre
2016 - Copyright (C) 2007-2016 Legifrance Si l'em-
péchement est temporaire, 'exécution de l'obliga-
tion est suspendue a moins que le retard qui en ré-
sulterait ne justifie la résolution du contrat. Si I'em-
péchement est définitif, le contrat est résolu de
plein droit et les parties sont libérées de leurs obli-
gations dans les conditions prévues aux articles
1351 et 1351-1.

Article 1351 L'impossibilité d'exécuter la prestation
libére le débiteur a due concurrence lorsqu'elle
procede d'un cas de force majeure et qu'elle est
définitive, a moins qu'il n‘ait convenu de s'en char-
ger ou qu'il ait été préalablement mis en demeure.
3. Cour de cassation, Assemblée pléniere, 6 octobre
2006, N° de pourvoi : 05-13.255, Publié au bulletin,
Bull. 2006, Ass. plén, n 9, p. 23: «<Mais attendu que
le tiers a un contrat peut invoquer, sur le fonde-
ment de la responsabilité délictuelle, un manque-
ment contractuel dés lors que ce manquement lui a
causé un dommage».
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1. Art. 1147 Créé par: Loi 1804-02-07 promulguée le 17
février 1804 Le débiteur est condamné, s'il y lieu, au
paiement de dommages et intéréts soit a raison de
l'inexécution de I'obligation, soit a raison du retard
dans l'exécution, toutes les fois qu'il ne justifie pas’
que l'inexécution provient d'une cause étrangere
qui ne peut lui étre imputée, encore qu'il n'y ait au-
cune mauvaise foi de sa part.

Art. 1148 Créé par : Loi 1804-02-07 promulguée le 17
février 1804 Il n'y a lieu a aucuns dommages et inté-
réts lorsque, par suite d'une force majeure ou d'un
cas fortuit, le débiteur a été empéché de donner ou
de faire ce a quoi il était obligé, ou a fait ce qui lui
était interdit.

2. Article 1217 La partie envers laquelle I'engagement
n'a pas été exécuté, ou l'a été imparfaitement, peut
: -refuser d'exécuter ou suspendre l'exécution de
sa propre obligation ; -poursuivre I'exécution for-
cée en nature de l'obligation ; -solliciter une réduc-
tion du prix ; -provoquer la résolution du contrat ;
-demander réparation des conséquences de
l'inexécution. Les sanctions qui ne sont pas incom-
patibles peuvent étre cumulées ; des dommages et
intéréts peuvent toujours s'y ajouter.

Article 1231-1 Le débiteur est condamné, s'il y a lieu,
au paiement de dommages et intéréts soit a raison
de l'inexécution de l'obligation, soit a raison du re-
tard dans l'exécution, s'il ne justifie pas que l'exé-
cution a été empéchée par la force majeure.
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1. La responsabilité contractuelle de fait d'autrui
2.« Inversement, I'un des contractants peut étre

condamné envers un tiers a réparer les consé-
quences de la violation du contrat : le fabricant
d’'un produit dangereux engage sa responsabilité
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