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ABSTRACT

Adam Smith, renowned economist and pioneer of
the classical school, mentions the concentration
of capital (investment) as a necessary condition
for economic development and growth. This
means that countries, in order to achieve proper
economic growth, have to accumulate and equip
capital. For developing countries, including Iran,
whose lack of investment is an integral feature,
attracting foreign investment to achieve proper
economic growth and development is inevitable.

But there are several obstacles in the way of
transferring this investment, the most important
of which are legal loopholes or multiple
interpretations. This means that a look at the
domestic regulations, especially the Constitution
of the Islamic Republic of Iran, indicates the
existence of relatively major obstacles to the use
of non-governmental systems to resolve disputes
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arising from investment. Even the use of judicial methods is questionable in
terms of the impartiality of each country's domestic courts.

Obstacles to resolving a dispute in the general sense means any law, custom or
culture that makes it difficult or impossible to reach a compromise between the
parties to a private law relationship.

This article examines the barriers and challenges of arbitration in resolving
disputes arising from foreign investment in the form of barriers arising from
constitutional principles, barriers arising from international government
immunity, and cultural and practical barriers. This research is applied in terms
of purpose and descriptive-analytical in terms of method and nature. The
necessary data and information have also been collected through the library
method.
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[Extended Abstract]

Adam Smith, renowned economist and pioneer of the classical school, mentions
the concentration of capital (investment) as a necessary condition for economic
development and growth. This means that countries, in order to achieve proper
economic growth, have to accumulate and equip capital. For developing countries,
including Iran, whose lack of investment is an integral feature, attracting foreign
investment to achieve proper economic growth and development is inevitable.

But there are several obstacles in the way of transferring this investment, the
most important of which are legal loopholes or multiple interpretations. This means
that a look at the domestic regulations, especially the Constitution of the Islamic
Republic of Iran, indicates the existence of relatively major obstacles to the use of
non-governmental systems to resolve disputes arising from investment. Even the
use of judicial methods is questionable in terms of the impartiality of each country's
domestic courts.

Obstacles to resolving a dispute in the general sense means any law, custom
or culture that makes it difficult or impossible to reach a compromise between the
parties to a private law relationship.

This article examines the barriers and challenges of arbitration in resolving
disputes arising from foreign investment in the form of barriers arising from
constitutional principles, barriers arising from international government immunity,
and cultural and practical barriers. This research is applied in terms of purpose
and descriptive-analytical in terms of method and nature. The necessary data and
information have also been collected through the library method.

Foreign direct investment has long been a contentious issue in the international
economy. Especially in recent years, when developing countries have become
more inclined to attract foreign investment, this issue has received more attention.
The importance of foreign investment as a criterion for measuring the dynamism
of prosperity and development of any country, especially from the perspective of
countries in need of development, is undeniable.

Foreign investment plays an important role in the economic growth and
development of countries, especially developing countries, including Iran, which
suffer from a lack of capital. Therefore, examining the issues and challenges facing
this type of investment is important and fundamental. In this paper, the legal and
legal challenges and obstacles facing it are discussed, the results of which are as
follows.

It can be found from the interpretations around Article 139 of the Constitution
that the Article 139 has led to major problems in foreign trade relations and as
it has been said, all the justifications, interpretations and excuses for suppressing
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and limiting the principle in order to avoid the execution of the absolute and rigid
sentence are prescribed in it, Which has made it very difficult to refer a lawsuit
regarding public and state property to arbitration and also to settle such lawsuits.
For this reason, it is considered as a major obstacle to the confidence of foreign
investors in our country's legal system.

By referring to the 1965 Washington Convention, it can be seen that this
international document also recognizes the right of public law persons to refer
to arbitration without any specific clauses or limitation. In fact, the condition
for the establishment and operation of the International Centre for Settlement of
Investment Disputes between States and Citizens of Other States is that companies
and public and governmental institutions have the right to refer to the arbitration of
the Center (ICSID).

If the domestic regulations of the countries are to create a permanent or
temporary impediment to this matter and, in practice, direct the litigation to its
governmental authorities and courts; In fact, government that has invested as a
businessman has abused its authority and sovereignty in this regard and somehow
imagined the "balance of bargaining power" that existed at the time of the contract,
or the investor imagined it. It is unfair and contrary to the agreement.

The domestic interests of countries must be sought in the minds and actions
of the executors who act on behalf of the ruling government to conclude large
investment contracts with foreign parties. Because, if the agreement is precise,
technical and flawless, or there is no dispute between the parties, and in the rare
case of a dispute, referring it to arbitration will not lead to the violation of the
right of the investing country. Because it is assumed that the arbitral tribunal, in an
impartial and fair atmosphere and by relying on the rules of the parties or the laws
that they choose in their silence or the silence of their chosen rules, will proceed to
litigation and resolve it quickly.
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