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ABSTRACT

Today, custom is of great importance in the world
community and means a general procedure that has
been accepted as a legal rule, and such a custom
creates a mandatory legal rule that is implemented
in relations between governments and has two
material and spiritual elements. Unfortunately,
despite the fact that many treaties, declarations
and international documents have been issued in
relation to the environment, we still see that the
environmental situation of the planet is becoming
more and more unfavorable, so the international
community has principles aboOut International
environmental law has been drafted. With global
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warming and climate change, governments have
come together to find a solution. Now we want
to examine what the relationship is between
customary international law and international
environmental law, and to what extent the rules
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of customary international law can be effective in preventing environmental
degradation and favoring climate change. International custom, if accompanied
by the necessary publicity and acceptance, can have an aspect of law for the
international community. Thus, the normalization of climate commitments is
useful where governments' practices are not accountable and do not provide
appropriate rules, and can be cited as a stimulus for governments to legislate.
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[Extended Abstract]

Customary international law has played a significant role in the development of
international environmental law in recent years for a number of reasons, including
the non-implementation of many treaties in the field of international environmental
law. Climate assessment as a emerging rule in customary international law compels
governments to conduct careful assessments before engaging in activities that are
likely to play a significant role in climate change. This rule is shaped by the existence
of a general practice accepted by countries as law. But to achieve this goal (the
normalization of climate commitments), all countries of the world must participate.
At the heart of any customary law claim generally relating to climate change is the
commitment not to cause environmental damage to other states or regions beyond
national jurisdiction. This principle is recognized by the International Court of
Justice as one of the principles of customary international law. Commitment to non-
harm to the environment provides the most convincing ground for compensating
for the damage caused by climate change. The Trail Smelter and Corfu Strait cases
provide clear examples for the development of international environmental law.
The crystallization of the obligations of states in various international instruments
and in international litigation and arbitration, the use of state responsibility in
the domestic laws of countries and its compliance with international standards
as a matter of defending the custom of the rules contained in climate obligations
play an important role in Transformation of climate commitments into customary
international rules has played a role.

According to the Convention on Climate Change, the Contracting Parties
may require the protection of the climate system on the basis of equality and in
accordance with common but different responsibilities and according to their
capabilities for present and future generations, to combat climate change and
its negative effects. Responding to the world's environmental problems while
emphasizing the global participation of countries in solving problems, preparing
a national report on the origin of production and elimination of greenhouse gases,
supporting technology transfer, management and conservation of natural resources
and expanding methods of gas absorption Greenhouse, to include the issue of
climate change in their social, economic and environmental policies, the use of
technologies, experiences and procedures that control greenhouse gases, etc. as
legal effects arising from International custom considered. Therefore, considering
the emergence of climate obligations in various international documents in
different ways and invoking them in international litigation and arbitration, the
principle of joint but different responsibility and responsibility of governments
in entering into environmental damage can be claimed that climate obligations
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They have become customary international rules, and the secularization of climate
obligations has had many positive legal effects. One of the consequences of
considering climate commitments as specific rules of customary international law
is the guarantee of more precise enforcement in relation to breaches of obligations
and violations resulting from deviations from their implementation. Translating
climate commitments into international custom, if accompanied by the necessary
publicity and acceptance, can have a legal aspect for the international community.
In addition, the recognition of climate commitments as rules of international custom
causes the practice of states in this regard to be the subject of international law and
to take on an originality beyond the practice of mere simplicity. Thus, overall,
climate change mitigation commitments have not yet fully become the norm, with
major challenges such as not anticipating a mandatory environmental assessment
method or having an independent judiciary in this area. These environmental
destructive measures will be faced by developing or underdeveloped governments,
the difficulty of formulating and regulating customary international law in the
field of environmental law, and the absence of any specific rules regarding the
identification and separation of the constituent elements of custom. This adds to the
ambiguity of the formation of customary international law, which has been lost as
aresult of the favorable balance in the field of environmental law and the reduction
of climate change, and these challenges must be addressed in order for the relevant
obligations to become customary.
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1. United Nations Framework Convention on Climate Change (UNFCCC)

Raei deheghi, Masoud, Farhad Hemmati Golsefidi & AliReza Arashpour “Review The approach of Customary Rules of
International Environmental ...” Jour. of Legal Res. 22, no. 54 (September 6, 2023): 201-232.



e Hellope B (Bye delgd 3,05, (w)y

03995 Jac 398 1405 0555 Slo 5yl ol o 1 Slo3ged 30 g
oS i 513 Jyhen e e (SlbpasslSo & 425 (52t Olan ) 9 S5k el e
5> Slolie O g 40 45 )8 il e 5 o 0l Bblio (325 gyl ol
oy gl gylib g aules oo yolo 1y SlalsdS slagl5 51 (sogame (ljue sl a3 SeS
g8 sl Wl 38 o 5] onlatt] clmopSil Ko (o 5} S o ek 3y b
)5 5 cdgs o oll 398 o Jlas] ool cclacullad (oo 4y b sllac ¢ claslsls
31 el o b Can Mo Jlas] b b 153905 odlited _lgd (clacSyds 5 ALadyiiS (g ()5
Olgis & ¢ daocuwy (2bj)l (sadg) 4y dogi dine) ol )3 2 lSG (SIS slagl8 jLiaasl oo
23 Al 5o canldl s aalS ol 5 0 ly it 3,50 21 45 53

S50 dacdsy 5y Shos )3 IS og050 Olsie 4 damacinsy o) 4y gy
(ol 3oy eblod oo Ly ((JareaCiun 5 sloial) 186 byl (el (yeadl &8
386 hape Sl K5 5 elaial o (daeacin; S a5 byl (o
oo Sloawouad aSSl 51 iy a5 254 oo B dxuwgs 4y oliwd (sliwly 43 (golgiinn slac e
Jaowie o (lojles Cuny barsee doliy (Culd dngi o 4 b Bgis Sl Clagas g o S5l
i) 5 Jelod 9 35 g 0035530 45 WS o oyl SlaigS |y armacny (b))
byl il o (Ll ¢ Wl Jascoluw ) drwgs 3 Glaelol Bun b odis (6 3yd0l (slacu]led
62,5 cn 23]y (sngos pgli 5 (painsS bl (255 (S oot ) iy Yoo acoans;
A3 (658 S oyl ol s o (g0lpiitun Culled 4

ol (G (ylgie 4 (couSl b3l 90 -)
Ui Cgd S Sl p3Y ‘J‘_},\oﬁﬁa)b 3959 (Bye Mol oy Bsi> 43 oo Jbs > (sloacls
ailsy i o 5 Sy 3 g BB 3b g5 00 Jloin] o Cllad 5 035 jloxa
s 4y gBly 385 e Mol o>, (clossld ygl s 4Ty ol b)) Lo il
Tl 0ds aibjpdy 9 48,5 S g8 Ul ) g haugs ol by oges dig) Sy 992

2. United Nations Environment Programme(UNEP)
3. See Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 October
1945) 3 Bevans 1179, art 38(1)(b); ILC, ‘Customary International Law’ (n 64) conclusion 2.
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18. See Bill C-69, ‘An Act to enact the Impact Assessment Act and the Canadian Energy Regulator Act, to
amend the Navigation Protection Act and to make consequential amendments to other Acts’, as passed by the
House of Commons on 20 June 2018. As of February 2019, this bill was still being reviewed by the Senate.

19. See for instance EU Commission, Guidance on EIA Scoping (June 2001) 24, noting the need to include
consideration for how releases from the project could affect ‘[g]lobal air quality including climate change
and ozone depletion’.

20. Minisrty of Environmental Protection(MED)

Raei deheghi, Masoud, Farhad Hemmati Golsefidi & AliReza Arashpour “Review The approach of Customary Rules of
International Environmental ...” Jour. of Legal Res. 22, no. 54 (September 6, 2023): 201-232.



e Hellope B (Bye delgd 3,05, (w)y

el b o dbas Mo o5 Jolds Syl (asrounny (b)) 4 by po sl ]38 e
T390 i Silovinss (bl So & Ey 4y g 990 (3] 4S STl o SIS Lyl
byl 3 padbilejl g 5p5e 3,09) So g 4 o 3 ol ol Comyler el 5l GlaEore
T le3,S Colas sogll

4 sl odds (pSsio 3 (Mallor slaglojler dg) g 9Sdas > (S S ol p)le
el byl iojl 4 3905 cages Y018 CangST 5 1y SIS oyl o Sl SOb Jlio lgis
4 33,5 o guma ojon Sy (Sloinl g (Jasrelun objlil (cise Olgie 4 (IOLS (s
S8 (055 a8 a2 a8 )S i 5> s (ol 4y Jline (il -9 o0 4385 S o Sz O e
Olumwgo yS50 g oo dis by Mol o Cario g8 0, Sas ) iy Olgis 4 w0y slOIS
Sl ;5 1) sp o O Ol wilisen (o, (slayi o cilise (slacysiac b Ml
ey 5 Lol by (6)135elo o SOb ol dnngs (b dlanjl s5lo,S plesl g3 dolis
Sy aeocin (bl (oo e &S ply gl o)lgen (S jobodrizio Jlo Glojls dags
S cbngl8 Lz oy o 3L a3 so &) Jlo s 31y dapeocunyy Sy jiomin
ol 0 48,5 1155 13 elosug Sz il (el 4 31 Slac)led Lawgs

B9y S (areunn) (bl g ) QIO SljlE 9090 LS Sl 3929l (Sl
ol 58 gyla Mol oy | Sy sl ois Sy Sl gy S o ol e el
5o > ATl 525 b dnogs Jlo 5 (slyptS aSal S0 ™) w2y sl
bad claoges o o polie (slyal sl Y qulio 86 Lol il o 555 oyl o 556
2 Sl slayl8 il 4 gy o llan Mo (LS 3y50 40 Caony a5 sy o3 Ha5 &y 5 S0
B Camylez Bpme aadlel a1 Jlio Glgie 4 45k o S ot Jaromacun; obj)

21. Wu Yanan and Ren Jingming, ‘Survey and analysis of the status quo of the climate change factors
in strategic environmental assessments’ (2014) 3 Annual Meeting of the Chinese Society of
Environmental Sciences 2010-2016. P.54-57

22. Chen Ying, Wang Yanan & Zhang Zhansheng, “Suggestions to response to climate change by
environmental impact assessment mechanisms innovation” Environment and Sustainable
Development 41(2)(2016), 91.

23. Lin Heng Lye, “A Fine City in a Garden: Environmental Law and Governance in Singapore”,
Singapore Journal of Legal Studies 68(2008), 118.

24. OA Fasina, Environmental Impact Assessment for Oil and Gas Projects: A Comparative Evaluation of

Canadian and Nigerian Laws (Master dissertation, University of Western Ontario, 2017), 203.
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25. D. Gallacher, “Climate Change and Environmental Impact Assessment in Hong Kong” in Newsletter
of the Hong Kong Institute of Environmental Impact Assessment (June 2017), 86.

26. Environmental Defence Society v Auckland Regional Council [2002] NZRMA 492 (EnvC) para 88. See
also Environmental Defence Society Inc. v Taranaki Regional Council, A184/2002 [2002] NZEnvC 441,
para 24.
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27. Warnock Ceri, “Global Atmospheric Pollution: Climate Change and Ozone” in Environmental Law
in New Zealand, ed. Peter Salmon & David Grinlinton, (Thomson-Reuters, Wellington, 2015), 15,2.
28. See Genesis Power Ltd. v Greenpeace New Zealand [2008] NZRMA 125 (CA), para 40. An emissions
trading scheme was established in 2009. See Climate Change Response (Emissions Trading) Amendment
Act 2008, Public Act 2008 No 85. The articulation of EAs with marketbased mechanisms is discussed below,
section 1VD.

29. Environmental Code of the Republic of Kazakhstan 2018, art 39.2(1). This provision was added to the
Environmental Code by the Law of the Republic of Kazakhstan No 505-IV (2011), which also provided for
a carbon market.

30. See Resource Management (Energy and Climate Change) Amendment Act 2004 (n 142) section 6,
inserting Resource Management Act 1991, Public Act 1991 No 69, section 70A.

31. See for instance EIA-177/2009, ‘Development of a 100MW Offshore Wind Farm in Hong Kong’
(AEIAR-152/2010, approved 14 May 2010).

32. See for instance EIA-237/2016, ‘Additional Gas-fired Generation Units Project’ (AEIAR- 197/2016,
approved 7 June 2016).
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33. Durwood Zaelke & James Cameron, Global Warming and Climate Change — An Overview of the
International Legal Process, (5 AM. U. J. INT’L L. & POL’Y 249. (1990),p. 61
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34. International Court of Justice (1CJ)
35. Trail Smelter and Corfu Channel
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36. Chris Wold, David Hunter & Melissa Powers, Climate Change And The Law, 2 Ed. (Lexis-Nexis,
forthcoming Fall 2013), 7.
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