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Abstract

Approach of incarceration has old as history. Along with the changes in
society, this approach of incarceration came with fundamental ambiguities.
Hence, the deprivation of liberty punishment in the wake of the progress of
criminology, considering the failure to reduce crimes and prevent recidivism
and the inflation of the criminal population, caused the decarceration
movement to enter the criminal law literature. As a result, nowadays,
considering the disadvantages of imprisonment and especially its effects after
leaving the prison, the movement of decarceration and the use of its
alternatives has gained strength. Therefore, the criminal policy and
consequently the penal policy put forward decarceration as a dominant
discourse. Therefore, the use of alternatives to imprisonment was accepted in
the Islamic Penal Code approved in 2013, and its scope and types were
mentioned, and its formal rules were stated in the Criminal Procedure Law
approved in 2013. Then, the sub-legislative measures in the judiciary in order
to apply this kind of punishments were compiled and communicated to the
judicial authorities. Nevertheless, the success of the de-incarceration
movement in order to reduce the number of incarcerated people and prevent
the effects after leaving prison with root problems such as the high severity of
penal servitude provided in the criminal laws, is the most important. It was a
factor that was considered an obstacle to the freedom of the prisoners. In order
to solve this problem, the de-incarceration movement led to the approval of
the law on reducing prison sentences in 2019. But the approval of this
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substantive law can have an important effect on the issues raised in criminal
proceedings. Therefore, the effect of passing substantive laws in the judicial
process cannot be ignored. This article has been written in a descriptive-
analytical way with the aim of examining the important developments of this
law in the process of preliminary investigation, which leads to the conclusion
that the approval of this law has important effects on the decisions and orders
issued in A preliminary investigation phase will follow. Because the
effectiveness of this law in obtaining criminal bail orders for the accused in
line with the principle of proportionality with the minimal approach of
imprisonment is ambiguous. Because the question should be answered that the
minimum principle of imprisonment should be included in obtaining the order
of criminal security? In addition, with the development of forgivable crimes,
which promises the approach of privatization of criminal justice, this problem
appears that according to Article 106 of the Islamic Penal Code approved in
2013, in forgivable crimes, the victim is the victim from the date of the
knowledge of the crime. He has the right to complain for one year. Therefore,
counting a wide range of crimes in the assumption that the victim has not yet
submitted a complaint due to the fact that the crime is not forgivable. In this
assumption, should the judge issue a suspension of prosecution in accordance
with paragraph (t) of Article 11 of the Islamic Penal Law approved in 1392
regarding the immediate implementation of the laws and based on Article 13
of the Criminal Procedure Code approved in 2013, or should the plaintiff's
rights be respected? Considering the continuation of the prosecution and
preliminary investigation process? Another challenge of this law is to
influence the determination of jurisdiction of judicial authorities. For example,
in the case of criminal damage, the amount of property is within the
jurisdiction of the authorities. This means that when the property to be
destroyed is up to ten million Rials, according to Article 9 of the Law on
Dispute Resolution Councils approved in 2015, it is within the jurisdiction of
the Council, and if the property is more than ten million Rials to twenty
million Rials, it is directly under the jurisdiction of the Criminal Court. If the
property is less than 100 million Rials, the preliminary investigation authority
is the prosecutor's office. Therefore, the absence of an authority to determine
the exact amount of damages in addition to delaying the proceedings, which
has caused ambiguities, causes judicial authorities to go astray. Therefore, it
seems that in order to avoid the confusion of judicial opinions and to be
faithful to the principle of generality of the criminal procedure in the
assumption that similar crimes are committed by people under equal
conditions, which is also specified in Article 2 of the Criminal Procedure Law
approved in 2013 Issuing unanimity decisions related to the stated challenges
will put an end to these judicial disputes as soon as possible and cause the
formation of a single procedure in the judicial authorities. Therefore, when
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approving the substantive regulations, its effectiveness should be evaluated
compared to the formal regulations in order to prevent the division of judicial
opinions.

Keywords:  De-incarceration,  Imprisonment,  Reduction  of
Punishment, Alternative to Prison, Preliminary Investigation.
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