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Abstract

One of the most pivotal and practical subjects of contract law is whether one may
dispose of his or her contractual obligations through the issuance of negotiable
documents. This article focuses on the issuance of such instruments as a cheque in the
performance of monetary obligations when the issuance is dishonored. In fact, the
question is whether the issuance and delivery of such instruments convert a civil law
obligation into an obligation arising from the issuance of negotiable instruments or
whether it is possible to rely upon the original obligation with all its guarantees and
consequences. The statutes are silent on the matter. Scholars and jurisprudence are
divided. This article comparatively examines various legal systems and international
instruments like UNIDROIT Principles of International Commercial Contracts and
the Principles of European Contract Law, and by relying on the general principles
enshrined in Article 3 of the Code of Civil Procedure, concludes that the better
approach is the one that subscribes to the survival of the original obligations. It is
hoped that this comparative study can set a model for our future legislative initiatives.

Keywords: Cheque, Contractual Obligation, Guarantees, Legal
Principles, Novation, UNIDROIT Principles.

% Corresponding Author: e_shoarian@tabrizu.ac.ir

How to Cite: : Shoarian Sattari, E., & Etemad, M. (2023). Performing Contractual
Monetary Obligations through Delivery of Negotiable Instruments and its
Implications: The Approach of Iranian Law, Some National Systems and International
Instruments.  Private Law  Research, 11(42), 145- 173. doi:
10.22054/jplr.2023.69446.2706

Original Research

elSSN: 2476-6232 ISSN: 2345-3583 Accepted: 10/Jan/2023 Received: 16/Agu/2022


https://orcid.org/0000-0002-5010-7872
https://orcid.org/0000-0002-1002-6787

25 4

VEN/ /Y8t s b

by b

{530

AAKAVARVAR

ISSN: Y¥fa —YoAY

eISSN: Yfvs-syyy

WYV EO AP Y Sl FY o lad MY o0

Jplr.atu.ac.ir
DOI: 10.22054/jplr.2023.69446.2706

85593 160 N el b (6318518 g9 g Sl
Moo Sl § o Slapllas (S Ol 2l Sodo

3 e@i}b 4&\».:;—] rjlf«)é}z} aJ.{.iJ\J 4L5~53¢2>- 6}2} sl * . )
dl{)lﬁ.& r:.b\ﬁ\
Ol
4&\».:;—] }J&)d}::;- oJ.{.i’J') &g.;}.ﬂ:- g_é}ﬁ} aj?‘).t&zﬁ)l.z.’;u: .
f P kol slazel 313 g
Ol e o&isls
oS>

Wl (3l Sl 5o b 51 (631313 ke g (sl el l 3 B g (63,108 5 e mlis
L;,l,,,;,\;,ﬂ‘;t;ﬂ,;j\&:ugﬁ@su,_lstx@u?Swtguét}wﬁatﬂyuw
355 OT Sliwsds 5 58T (31351 3 ol gad 4y bzl QG LT 63325 S gy &0 e J3 555 oo
L 3l 3L A @ (al) ke Al Bld g Sl A ket LT ¢ Sonleay € b 3l
b oo 3558 53 (Y5 OUISG s (5 il SS9 50 a0 Lo Lo (318 €t L 308 00 (601
ot B A8 a ol Wlie a5l oy (50 55 LB s 4l 5 Wles g 4] g 3 pue
53,03 gy 5550 1y (Mallop sbinl 5 (o (3 5i slapllsl (5 5 ad 50 (D15 B i (s
(s potn Ol gty 3 g Jpol 4y szl OISl (gl 53 ke g pols (T 0SB Y sle 4y Jusi b
sl ol oy S ST g3ln,1 3 ol dgw sl p e o8 s 55, |y dgm b 4k

Mbbev\»_TéJlfu}:GL;D@}i)lvb(j@w\lu;)},aGMIUf

S (galsyl B A@,:S (Oolanss 4.,\4;6 J oy s J sl (B s s HEYS{PRWLY

e_shoarian@tabrizu.ac.ir :J s s tews 4 %


https://orcid.org/0000-0002-5010-7872
https://orcid.org/0000-0002-1002-6787

VIV | (Sl sbezsl 5 0l ylad | e 3,505 1065185 i oubed b 6313515 S g slis) )

4o dle
Ca 3 558 e sl (glas 5,187 51 S dls mmn s 35,5 (O elas 53 (g loes sl
s Caial 9 O g (8 v Sz @ 05l 500 3 5 OMalrs o Loledl &S ol s
«.aj.&c,:;-\.sf;C.\.cc\{ks@.::.aSLgJ\aJJ:.wJJM..\J)’”@JMI@U)MQQ);QA
Ba o Gl AR 4 e dgm fdT pde b b5 padse 008 ke Co e
4 55y e Db 1) dlalan pod ol dgate Sl S B & e Lo ke Olgew
S 5 ST oo e oy b4y S 0 425 G I 5 93 55 03 S S oy
g:,d-‘.\j:g;e.‘g-ﬂi;'.«m Sloyl=l dae j3 b sl 4.1;\5 (o 3 ple S 4
ol oty 2580 S5y o 4 e & el e pebed ) (S el
(Sl i St 1 dgate STzl b g kS & i 4 03 B Do) )
3 A8 gy OT LBT 5 (303505 5 S51) Slasdd caly dgad & Ll 5 ol NRVICy
S g3 03 50,0 0T 5sa= SUEGI 5 diw OT 31 Ll 5 oo g cam s 3L ys g
T 5 Dlredl carly g a3l s o50e llgate g fioks poe &5 5 b
33 3sd diee g 58 OT Shikiel 5 (6hlows diw 1 Ll oo (v 5 o G ) 0T
A5 4 3l G (o o 5 o g 3) Allgte gl s & o 4 slizel L G b sla e
5 ol odd () e Al il ()l i I 50 A &Sz e, 1wl
(bl dal g |y S J sy g 53 0T Sljlaal 5 Ko 1 eslizal G L dligaze
g 53 0T DU 5 &S 1l 5 0 Pllgate gl o poke & a5 Com e 4 Lo
Ol oy S slzl al dgad 53 ke Slieds 5 Slilel 4L 3 0 s J s
L S fed | i il g n okidis B¢ (Gule OB Y oole s 5 Ly e 53 0 s
G otidig (ol Al am s ki) il 03 5T g 1) Sl 0 b 1513 5o S
A o3l 130 A 4 3Lzl b 15 oo o 3o o oslorl die Jlie 53555 Jowge OT 4 341

@pml‘..:ti_}“iqaﬂuélﬁ,a;ﬁoTr&pLﬂ,@JuL;,:;@?”lfjn»:.x;f@,)j.a@mo}ﬂ;?d‘a:b-.\
Jiu‘_;jliwr;lw}")Graau\l..;)}45;:).3»«J‘)J}A)&@@)Uj\j})%_}?‘;&l{nww&\wlﬁu

.113}:&6&&@&&)))%5.&&}}4M4{a&$3}-\ibg‘)‘.jrw&gjliﬁﬁ}



(EY) Slp | £Y oylad [ VY Ol | co o Gs> ings ools delidad | VA

S o5 5l 5 03,87 e 1y bl MIYFYle Cguan rbis 5 2 g0 Lol 0536
les Sl g s |y adss

SR BE 3055 Lo o s 53 48 55 30 il 5 D580 b 40l ol G5 )
@31 e pl 3 s b s ls g o )T Cats 35 oUdd Lgy 5 5 Sl ov\,;)?c,lu
Solw lasls,l 3 J sl L) u:l:)\}ag@\) Ml o 5 JL.\M‘}LSLA‘_;LACU'Z;)"
5 bl glsls 13 G sim J sl a5 e Cmolr 2 b (o) (el
) ol sl 3 b 51 sola)l 3 dgs sl g sdm (VST Ml mr Ol 55
iles S - o

5 0l ladVamal 5 Lol ws wyp s Sl ols N Eagh ol s
5 b sbaplls 5 (& oo (ke dalllas b 5 Ol ul B 53 (G &K 55 a Ol
)l 6t 6,85l Saim e 5 Olail (Ilte b oST ool Ml sl
Gl by e (o303 T OpB Y esle & slaal L alg )3 5355 1yl 5 glulis
33,8 gy g lan St (ol (i (Ls ol 5 sl G315 S (sl

Ol Boa 5,559, .

sl v gy Cos 4Gl o gl 53 A8 ol Dl Re 5 ol S
Lol ol 03,55 5 00 (oS 5t b ol A s o Gke Sl s ()b
o 3250 4 Lilod pas Sl 0 g 4y Copd (T glie 3,85 55 Lol sl 5 DLyl
S 0B

3 gb ool 5 35lm 55 WIS gn o a0 1l 03 505 ke WY Csan e 5 o Lals; 0SB A 03le )

3 e e 53 gl S 4 g b b o7 s 03 (3) S 3 ol 1 i (S
ey les Gl b 0T

2. UNIDROIT Principles of International Commercial Contracts (UPICC)

3. Draft Common Frame of Reference (DCFR)

4. Principles of European Contract Law (PECL)
5. UN Convention on Contracts for the International Sale of Goods (CISG)
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1. Treitel G.H., Law of contract, 14th ed, London, Sweet & Maxwell, 2015, p1478;
Beatson, J. & Others, ANSON’S Law of Contract, 30th ed, Oxford University Press,
2016, p. 479 & 480.

2. Treitel G.H, op. cit., p. 1478.

3. Beatson, J. & others, op. cit., p. 480.

4. Treitel G.H, op. cit., p. 1478.
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1. Chitty, Joseph, Chitty on Contracts: General principles (Vol 2), 31th, (Sweet &
Maxwell, 2012), p. 2061.

2. Tyree, Alan, Banking Law in Australia, 9th ed, (Australia: LexisNexis
Butterworths, 2017), pp. 277 & 278.

3. See cass. D. & C. Builders Ltd. v. Rees [1966] 2 QB 617.

4. See cass. Homes v Smith [2000] Lloyd’s Rep. Bank. 139; Re Romer & Haslam
[1893] 2 Q.B. 286; Belshaw v Bush (1851) 11 C.B; Griffiths v Owen (1844) 13 M. &
W. 58, 64.

5. See cass. Leggat Brothers v. Gray 1908 SC 67.
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1. Flour, Jacques et al., Droit civil, Les obligations, Le rapport d'obligation, T 3, 9e
éd, Sirey, 2015, p. 116-7.

2. lhid.

3. Article L131-67 [Code monétaire et financier]: “La remise d'un chéque en
paiement, acceptée par un créancier, n'entraine pas novation. En conséquence, la
créance originaire, avec toutes les garanties qui y sont attachées, subsiste jusqu'au
paiement du chéque”.
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5. Spanish Civil Code Art. 1170(2): “Delivery of negotiable promissory notes or bills
of exchange or other commercial instruments shall only be effective as payment upon
realisation thereof, or if they should have become impaired by the creditor's fault”.

6. Spanish Civil Code Art. 1170(3): “Meanwhile the remedy resulting from the
primitive obligation shall remain in suspense”.
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1. German Civil Code Art. 364(2): “If the obligor assumes a new obligation to the
obligee for the purpose of satisfying the latter, it is not to be assumed, in case of doubt,
that he is assuming the obligation in lieu of performance of contract”.

2. Study Group on a European Civil Code/ Research Group on EC Private Law
(Acquis Group), Principles, Definitions and Model Rules of European Private Law,
Draft Common Frame of Reference (DCFR), Full Ed, Vol 1, Munich, Sellier, 2009,
Art. 111. —2:108, Comment 4.

3. Bianca, Cesare Massimo, Diritto civile, Vol 3, 3th, Giuffre, 2019, p.431.

4. Different Performance

5. See Cass. 13 June 1980, no. 3771.

6. Dutch civil code Art 6:46(1): “When the creditor accepts a cheque, mail cheque,
transfer order or another paper as payment, it is assumed that this done with the reserve
of good result”.

7. Dutch civil code Art 6:46(2): “When the creditor is entitled to withhold
performance of his own obligation until the debtor has made a payment as meant in
paragraph 1, he preserves his right to withhold his performance until the good result
of that payment is ascertained or could have been ascertained by him”.
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1. See Cass. A.P. 209/1963, NoB 11 (1963) 1050, 1739/2002 ChrID 2003, 230.
2. See Cass. 6 January 1972, Arr.Cass. 1972, 441.
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1. Ole, Lando & Hugh, Beale, et al. (eds), Principles of European Contract Law
(Combined and Revised), (Netherlands: Kluwer Law International, 2000), p. 341.

2. UPICC. Art 6.1.7(1): “Payment may be made in any form used in the ordinary
course of business at the place for payment”.
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3. UPICC. Art 6.1.7(2): “However, an obligee who accepts, either by virtue of
paragraph (1) or voluntarily, a cheque, any other order to pay or a promise to pay, is
presumed to do so only on condition that it will be honoured”.

4. Ole, Lando & Hugh, Beale, et al. (eds), op. cit., p. 341; VVogenauer, Stefan;
Kleinheisterkamp, Jan (eds), Commentary on the UNIDROIT Principles of
International Commercial Contracts (PICC), (USA: Oxford University Press, 2014),
p. 761.
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1. Personal Cheques

2. Art. 6.1.7 UNIDROIT Principles 2016, Comment 2.

3. Ibid., P 759.

4. Brodermann, Eckart, UNIDROIT Principles of International Commercial
Contracts: An Article-by-Article Commentary, Netherlands, Kluwer Law
International, 2018, p. 162; Ole, Lando & Hugh, Beale, et al. (eds), op. cit., p. 342.
5. Ibid.

6. Ibid.; Vogenauer, Stefan; Kleinheisterkamp, Jan (eds), op. cit., p. 759.

7. DCFR. Art 2:108(2): “A creditor who accepts a cheque or other order to pay or a
promise to pay is presumed to do so only on condition that it will be honoured. The
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creditor may not enforce the original obligation to pay unless the order or promise is
not honoured”.

1. PECL. Art7-107(2): “A creditor who, pursuant to the contract or voluntarily,
accepts a cheque or other order to pay or a promise to pay is presumed to do so only
on condition that it will be honoured. The creditor may not enforce the original
obligation to pay unless the order or promise is not honoured”.

2. UNCITRAL, HCCH and UNIDROIT Legal Guide to Uniform Instruments in the
Avrea of International Commercial Contracts, with a Focus on Sales, U.N. Pub., 2021,
P. 55.

3. Bonell, Michael, Joachim, The UNIDROIT Principles of International Commercial
Contracts and the harmonization of international sales law, 36 R.J.T. 335, 2002, P.
349,

4. Para.5 of the Preamble to the UPICC: “They may be used to interpret or supplement
international uniform law instruments”.
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