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This analytical-descriptive research aims to study the possibility of invoking set-
off against the negotiable instruments in English and Iranian law. One of the
issues with negotiable instruments in English law is that the right to invoke the
set-off against a holder's claim for payment is available to the liable of payment,
including the maker, endorsers, and so on. Although objections can be raised with
set-off as a means of defense, a definite distinction can be made between them
in the negotiable instruments law. In Iranian law, with ambiguity in the position
of legislator and silence of the judicial procedure, legal writers have taken
contradictory views on this issue. While some people consider it as one of the
effects of the principle of inadmissibility of objections against the holder in good
faith or the implicit agreement of the parties on the non-occurrence of set-off,
along with matters such as payment of the bill of exchange and substitution of
the obligation, Others stated that the debt arising from the commercial document
is subject to the general rule of set-off, which can be invoked. As a result, it seems
that in English law, according to the consideration of set-off as a rule of
procedure and negotiable instruments as an obligation without a condition of
payment, while the defendant is prohibited from performing independent
clearing against the holder, he can perform an integrated set-off and cite related.
On the contrary, the evidence - which is deduced from some provisions of Iran's
commercial law-shows that against the holder of the commercial document, set-
off can absolutely be invoked.
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1. Introduction

In English law, on the one hand, due to
following the Roman principle of the single
issue, which considered the response to
the plaintiff's lawsuit only by admitting the
claim or denying it, on the part of the
defendant, and on the other hand, since
the forms of litigation and the system of
the proceedings in the common law were
designed in such a way that the main
lawsuit was not involved with collateral
claims, the set-off was not met with much
enthusiasm and it was not possible for the
defendant to invoke the set-off against the
plaintiff's claim (Senhouri, Untitled: 342).
However, since the 17th century, under the
influence of Roman law, set-off has
expanded in the environment of English
law with its own concept and types. On the
other hand, Mercantile Law, which is
considered the main source of negotiable
instrument law, is silent about the
possibility of invoking set-off against the
holder.

2. Research Methodology

In this analytical-descriptive research,
which was conducted through the library
study, the main emphasis is on identifying
and introducing the historical course and
views on set-off in the two legal systems of
England and Iran and comparing them
with each other. Previous studies in this
field indicated that in English law, the
regulations governing civil and
commercial relations between individuals
have been formed over time from four
sources of Law Merchant, Common Law,
Positive Law, and Equity. Law Merchant,
which recognized objections against the
holder of the negotiable instrument other
than the holder for consideration, has
excluded the set-off or counterclaims

Comparative Law Semiannual

arising from collateral transactions from
the scope of objections and basically has
not any provision about the possibility of
invoking the set-off against the holder of
the negotiable instrument (Bichler, 1963:
384). In this way, three types of set-off
have been formed according to the
relationship between the origins of two
debts: integrated set-off, independent
set-off, and related set-off. Integrated set-
off deals with a counterclaim that arises
from the same circumstances as the
original lawsuit and directly invalidates the
original lawsuit to the extent that it
equates to it. In this case, the request of
the claimant will be reduced accordingly.
In independent set-off, mutual debts that
have arisen from completely unrelated
circumstances are the subjects of set-off
(Pinsler, 2011: 520). This type of set-off is
caused by unrelated transactions.
However, if both the main claim and the
counterclaim do not include a specific
amount and at the same time, are
independent of each other, despite the
possibility of joint proceedings, they are
not subject to legal set-off (Pinsler, 2011
537). In the related set-off, the subjects of
the main lawsuit and the counterclaim are
not exactly from a single transaction, nor
from transactions completely unrelated to
each other, but from two separate
transactions that are closely related and
are considered to be meaningfully
intertwined with each other and ignoring
the counterclaim is clearly in contrast to
the rules of equity and justice. The
position of the Iranian legal system in this
context is ambiguous; some believe that
when receiving the instrument, the holder
has agreed with the transferor that the
amount stated in the instrument will not
be set off with his debt (Katouzian, 1377:
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107), while some considered set-off as an
objection that can be invoked by a holder.

3. Research Results

Since the common law has no rules about
the negotiable instrument and it cannot be
expected that it has a specific rule
regarding the set-off of rights arising from
them, the integrated set-off arises from
the relationships between the direct
parties of the negotiable instruments, such
as the maker and the first holder,
endorser, and transferee, etc. However,
since in this assumption, the defendant’s
(issuer’s) claim against the immediate
holder directly results from the
transaction that led to the instrument
itself, the set-off interferes with defenses
and can actually be invoked against the
holder. Based on the first part of Article 3
of the English Bill of Exchange act, which
introduced the Bill of Exchange as an
unconditional payment order, the stated
amount has been declared incapable to be
the subject of a set-off and the
independent set-off cannot be invoked
against the holder in due course. As a
general principle, the maker of the
negotiable instrument can raise a
counterclaim against a holder based on
set-off. The main basis for acceptance of
set-off, in this case, is that the claimant
has recourse to the court, regardless of
the "clean hands" theory. Then, a person
who is indebted to another cannot ask for
help from the rules of equity to receive his
claim. However, there is an important
exception and that is, if the holder has
transferred it from someone whom the
defendant could not claim against him, the
defendant cannot invoke the set-off
against such a holder with clean hands .
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4. Conclusion

In English law, since the defendant’s
(issuer’s) claim against the immediate
holder directly results from the
transaction that led to the instrument
itself, set-off interferes with defenses and
can actually be invoked against the holder
(integrated set-off). The maker can raise a
counterclaim against the claimant on the
basis that he has recourse to the court,
regardless of the "clean hands" theory
(related set-off). However, according to
the first part of Article 3 of the English Bill
of Exchange act, which introduced the Bill
of Exchange as an unconditional payment
order, the stated amount has been
declared incapable to be subject to a set-
off (in the independent set-off ). Since
there is not any provision about the
impossibility of invoking set-off against
the holder in Iranian negotiable
instrument law, according to the clause
"although, for a difference of cause" in
Article 296 of the Iranian Civil Code, the
defendant can invoke the set-off above
three possibilities against such a holder
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