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ABSTRACT

Banks and other credit institutions can face
crises during their operations. The institution
of temporary administration or conservatorship
is one of the methods of restructuring banks
and other credit institutions in times of crisis.
The purpose of this study is to identify, legal
description and explain the territory of temporary
administration. Finally, while defining, legalizing
and explaining the scope of this institution, we
reached the following conclusions: First, in
the event of several circumstances, such as the
suspension of a bank or credit institution, the
regulator, such as the central bank, either directly
takes over the management of the bank or the
credit institution or delegates it to another person.
Secondly, temporary administration is basically
a kind of imposed and compulsory agreement
arising from the law and public order. Thirdly, not

Copyright & Creative Commons:

© The Author(s). 2021 Open Access. This article is licensed under a Creative Commons Attri-
bution Non-Commercial License 4.0, which permits use, distribution and reproduction in any
‘medium, provided the original work is properly cited. To view a copy of this licence, visit https://
reativecommons.org/licenses/by-nc/4.0/.




Legal Description and Scope of ...

only with banks, it is possible to implement the conservatorship for other credit
institutions, such as credit cooperatives, leasing companies, exchange offices,
Gharz al-Hasna funds and even insurance companies, Rather, the scope of the
temporary administration is not limited to the management of deposits by the
guarantor bank or credit institution, and for various reasons, has a wider scope,
and the comprehensive administration covers all property and all matters. This
analytical view of the issue can provide approaches to the legislature and the
courts in the discussion of the temporary administration of a credit institution
by another credit institution and fill its gaps in the Iranian banking legal system.
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Extended Abstract]

The institution of temporary administration or conservatorship is one of the
methods of restructuring banks and other credit institutions in times of crisis.
The purpose of this study is to identify, legal description and explain the
territory of temporary administration.

Banks and other credit institutions can face crises during their operations.
With the cessation of the affairs of a bank or credit institution, bankruptcy
processes in the general sense of the word are initiated by the regulatory bodies
and actions are taken regarding the crisis-stricken bank or credit institution,
which can remove managers and take control, as the case may be Directly cover
the affairs of the bank by the supervisor or another person, etc. One of these
processes is called temporary administration, in which either the supervisor
directly accepts the control and management of another bank or credit
institution, or entrusts the management of its affairs and property to another
bank or credit institution, which in terms of Banking custom is also referred
to as "conservatorship " or "bank administration”. The primary purpose of the
Conservator is to maintain the secured assets and to try to return them to a
healthy and capable condition.

We believe that the legislature, relying on the legal establishment of
Conservatorship, entrusts the management of the affairs of one bank or credit
institution to another bank or credit institution, or allows the central bank to
intervene directly (complete and comprehensive management) in its affairs;
Without intending to Liquidate or revoke the license. On the one hand, the
bank or credit institution is powerless or in crisis, it is not dissolved and its
legal personality remains, and on the other hand, its managers are dismissed
or removed as the case may be and the bank or credit institution is prohibited
from all seizures and rights. It has no action other than cooperating with the
manager's bank or credit institution.

After defining and recognizing the institution of Conservatorship, we dealt
with the legal description of this establishment. Naturally, the legal description
of this establishment is also effective in analyzing other issues and identifying
the governing criteria.

It is common following the formalities of proposing and approving the
transfer of management of the affairs of a crisis-stricken credit institution, the
central bank transfers responsibility for managing the affairs of a Insolvent
bank or credit institution to another bank or credit institution. Relying on
the well-known definition of a contract or agreement, an agreement on the
management of a bank or credit institution by another bank or credit institution
can be considered as an agreement of three wills to create legal effects and
this compromise can be considered as a contract; Regardless of the degree of
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sovereignty around this agreement and their bargaining power in the process.
In particular, when a credit institution is temporarily run by a bank or other
institution (which is often the case and the central bank is reluctant to run it
directly), pre-arranged agreements with a framework between the central bank,
the conservator and the under conservatorship bank are concluded; In other
words, the realization of the temporary administration is primarily obligatory
and coercive in the pre-marriage stage, and takes on the color and smell of
agreement in the cohabitation stage.

The agreement on the transfer of conservatorship is concluded by law and in
order to establish public order and strengthen public trust, and the government
enters into it according to the collective interests; In such a way that there is a
color and smell of coercion and violence in it and it is not left to the free will
of a under conservatorship bank or credit institution; To the extent that if the
bank or credit institution and its managers do not participate in this process and
cause disruption, public officials, especially the central bank, with other means,
prohibit them from interfering in the management of affairs and relying on
coercive forces, Manages the affairs of the bank or credit institution. Therefore,
although the conservatorship agreement has a voluntary appearance and is
labeled as an agreement, but based on the previous levels, it is imposed on a
bank or credit institution that is authorized by law and expediency. Accordingly,
we have described it as a kind of "imposed and enforced agreement arising
from law and public interest."

Finally, not only with banks, it is possible to implement the conservatorship
for other credit institutions, such as credit cooperatives, leasing companies,
exchange offices, Gharz ol-Hasna funds and even insurance companies, Rather,
the scope of the temporary administration is not limited to the management
of deposits by the Conservator, and for various reasons, has a wider scope,
and the comprehensive administration covers all property and all matters. This
analytical view of the issue can provide approaches to the legislature and the
courts in the discussion of the temporary administration of a credit institution
by another credit institution and fill its gaps in the Iranian banking legal system.
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