&8

=== Comparative Law Semiannual

Volume 7. Issue 1. Serial Number 11. Spring 2023. Pages 207 to 217.

Original Article

Regulatoryism of Voluntary and Involuntary
Withdrawal in the Attempt of Crime in the Light of
American Law

Reza Nikkhah! ®, Seyyed Hesam Seyyed Esfahani® ®, Mohammad Hasan Javadi? ®, Hamid Alizadeh ™ @

! Assistant Professor, Department of Islamic Jurisprudence, Faculty of Literature and Human Sciences, Urmia
University, Urmia, Iran.

2 Assistant Professor, Department of Law, University of Moncton, Moncton, Canada.

3 Assistant Professor, Department of Islamic Jurisprudence, Faculty of Literature and Human Sciences, Urmia
University, Urmia, Iran.

4 PhD student, Department of Criminal Law and Criminology, Faculty of Law, Urmia University, Urmia, Iran.

20.1001.1.24237566.1402.7.1.7.1

d 10.22080 /LPS.2022.24234.1386

Received:
September 1, 2022 A bSt ract
Accepted:
November 9, 2022
Available online:
December 15, 2022

Measuring the will of the perpetrator at the time of withdrawing from committing a
crime in proportion to whether it is voluntary or involuntary is one of the most
important topics of attempt of crime since the main core of renunciation is the
spiritual element, which cannot be easily understood. Therefore, it is necessary to
make a fine distinction between voluntary and involuntary withdrawal by codification.
Finally, in this article, by using the descriptive-analytical and library method, it was
found that there are two types of withdrawal criteria for the existence of conditions
beyond the perpetrator's will. The first category is human obstacles, which are either
third parties or victims, and the second category is non-human obstacles, which are
either indirect obstacles or direct obstacles related to crime. In the first type,
withdrawal is involuntary, and in the second type, indirect obstacles are voluntary
withdrawal, and in direct obstacles, involuntary withdrawal. The American Criminal
Keywords: Law has r'eg'ulated Vglgntary withdrawal by adding the pk.lrase “full intent to vt/ithdraw"
Attempt of crime, an.d specifying goqdltlons §uch as the presence of a th.qu party, the severity of the
Withdrawal crime or the victim's resistance, or changing the criminal purpose of voluntary
' withdrawal. In contrast, Iran's approach is only accepting the principle of withdrawal

Voluntary, ; ! : : :
Involuntary, w1thout' stating the. rules. .Therefore, it seems that the Amerlcan' approach in
Suspension of expressing the rules is considered more efficient. However, the attention of the two
intent, criminal systems to the development of the circle of renunciation to prevent the crime
Regulatoryism or sometimes the irreparable damages of the total crime and to encourage the

criminals to avoid committing the crime seems to be considered.
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Extended Abstract

1. Introduction

The legal systems of Iran and the United
States have basically adopted a single
approach to accept withdrawal while
adopting different approaches when faced
with it since the core of these differences
is in the scope of exclusion. In fact, the lack
of precise rules in determining the
boundary between the voluntary and
involuntary withdrawal has made this
issue challenging. In other words, by
adopting a criterion, we ensure that the
definite intention of the perpetrator is
suspended at any moment due to factors
outside of his will, or that he desists from
continuing the crime by his own will. A
person's firm will to commit a crime or
refrain from it cannot be leveled and
punished because it is an internal and
sensual act. Therefore, this important
thing should be sought in the obstacles
outside of the person's will. Accordingly, in
this article, to measure the domestic law in
a comparative manner with the United
States, we will address these questions:
“What are the factors outside of the will of
the perpetrator? Which country has
adopted more efficient rules? Should
every obstacle be considered involuntary
withdrawal? Which country has adopted a
more efficient approach in the face of
leaving crime at will?” In the following, we
will address these questions using a
comparative approach.

2. Methods

This research uses a descriptive-analytical
method and a comparative approach to
analyze the data obtained from the library
study.

3. Findings
In American Criminal Law, a more
effective approach is adopted to criminal
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renunciation due to the expression of
rules such as the presence of a third party,
the difficulty in committing a crime, the
risk of detection and arrest, and the use of
the term full intent.

4. Conclusion

Renunciation of the crime, continuing the
crime, or leaving the crime at will is
accepted in the two criminal systems of
Iran and the United States. Nevertheless,
despite the existence of a single approach
in the principle of acceptance of
renunciation, the two criminal systems of
Iran and the U. S. have adopted different
approaches to it. In the Criminal Law of
Iran, the legislator, without stating any
rules in Article 124 of the Islamic Penal
Code approved in 2012, simply points out
that abandoning a crime voluntarily is not
a cause for prosecution, unless it is the
predestined act of committing a crime,
which is sentenced to the same
punishment. However, in American
Criminal Law, the legislator expresses the
rules in paragraph 4 of Article 5-01 of the
Model Penal Code in such a way that the
presence of a third party, the difficulty of
committing a crime, the risk of detection
or arrest, and the change in the criminal
purpose do not indicate the complete
intention of criminal withdrawal. In
addition, in American jurisprudence, the
special circumstances of the victim, such
as the threat of the criminal or pregnancy
in the crime of trespassing, are considered
as involuntary obstacles in renunciation of
the crime. It seems that the American
approach is more effective in stating the
rules. Nevertheless, accepting the
dangerous state of the perpetrator as the
basis for withdrawal causes the circle of
voluntary withdrawal to be limited. In
contrast, in the Iranian Law, it seems that
the basis of acceptance of withdrawal is
paying attention to the delicate function of
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utilitarianism and preventing irreparable
damages.
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