. .
==== Comparative Law Semiannual Volume 7. Issue 1. Serial Number 11. Spring 2023. Pages 169 to 188.

Original Article

Legal Ambiguities of the Principle of Active Personal
Jurisdiction in Iranian Criminal Law Considering the
Laws and Regulations of England

Bahram Malekpour! **', Hasan Hajitabar Firozjaee™ “*, Mohammad Nabipour?

!'PhD Student in Criminal Law and Criminology, Islamic Azad University, Ayatollah Amoli Branch, Amol, Iran.
2 Associate Professor of Law, Islamic Azad University, Ghaemshahr Branch, Ghaemshahr, Iran.
3 Assistant Professor, Department of Law, Faculty of Humanities, Shomal University, Amol, Iran.

20.1001.1.24237566.1402.7.1.10.4

d 10.22080 /LPS.2022.24305.1396

Received:
September 15, 2022 AbStraCt
Accepted:
October 21, 2022
Available online:
January 5, 2023

The principle of active personal jurisdiction, as one of the aspects of extraterritorial
jurisdiction, applies to crimes committed by a citizen of a country outside the
territory of that country. Based on this principle, the courts of the country of the
criminal will have jurisdiction under the conditions that are agreed in the
international field. In this article, by using the descriptive-analytical and library
method, by addressing the legal ambiguities surrounding this principle in Iranian
Criminal Law and its solutions by looking at British Criminal Law, it has been
obtained that in the British Criminal Law, while the crimes under this principle only
include very important crimes such as murder, intentional assault, polygamy, and
such examples, all internationally agreed conditions, including the conditions of no
prior trial and the prohibition of double punishment, and mutual guilt are accepted
and the British Criminal Law applies its jurisdiction to all crimes covered by this
principle. Hence, it has greater compliance with international standards. However,
in the Iranian Criminal Law, while all crimes, even light crimes, are subject to this
principle, the condition of prohibition of retrial and re-punishment is accepted only
in non-Sharia crimes, and the aforementioned conditions and the condition of
mutual guilt are not accepted in crimes subject to sharia limits, retribution
punishment, blood money, and Sharia prescribed punishments. To solve this
challenge in the Iranian Criminal Law, it is suggested to establish a balance and
create a proportion of legal standards with the internationally agreed conditions and
take measures regarding the duality of crimes and the consideration of punishments
and previous trials for all crimes in compliance with Sharia standards in such a way
that, while preventing damage to the governance of countries, the conditions for
prosecution and punishment of criminals are also provided.
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Extended Abstract

1. Introduction

Expansion of communication, sciences,
and advancement of transportation
industry have also had effects on criminal
phenomena in such a way that the criminal
can easily flee from the country of which
the crime has taken place and continue
their criminal activities in other places.
Therefore, to maintain international order
as well as preventing widespread crimes,
especially those happening outside the
territory of a country, it is essential that
countries can develop their jurisdiction
outside the territory of sovereignty.
Otherwise, it will cause disorder, injustice
and impunity of criminals, which is in the
contrary with the goals of International
Criminal Law. Thus, it is necessary to
predict other principles of jurisdiction to
remove the limitations of applying the
principle of territorial jurisdiction. One
complementary solution to eliminate the
violation of territorial jurisdiction is to
recognize the principle of active personal
jurisdiction .This principle is raised when

the criminal is a citizen of a country of
which that country considers itself
jurisdiction qualified in prosecution and
investigation of the crime. The scope of
this article is to examine the principle of
active personal jurisdiction in the criminal
laws between Iran and England. For doing
so, it is attempted to explain individual
rights in the legal system of Iran and
England and also refer to international
documents.

2. Methods

This article was done by using the existing
sources related to the principle of active
personal jurisdiction in the criminal law of
Iran and England and international
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documents, as well as reviewing and
analyzing the content of relevant
documents. Based on the collected data,
the framework of the mentioned article,
including goals, structure, and legal
sources were determined. The authors of
this article by wusing a descriptive-
analytical method, first defined the legal
sources and basics and then addressed
how active personal jurisdiction must be
applied in legal laws of Iran and England
viewing international documents.

3. Results

The findings of this article regarding the
application of the principle of active
personal jurisdiction in the Iranian
Criminal Law and its compliance with
British Criminal Law, based on the legal
sources and studies, are as follows: Both
Iran and England have accepted the
principle of active personal jurisdiction in
their laws. The examples of the crimes
under this principle are given in Iran's
relevant laws, including Articles 6 and 7 of
the Islamic Penal Code approved in 2013,
which includes all crimes committed.
However, in the BritishCriminal Law,
examples of crimes subject to the principle
of active personal jurisdiction in various
laws include the Offences against the
Person Act 1861, the Criminal Code 1977,
the Civil Aviation Act 1982, the Bribery Act
2010 and various laws at Suppression of
Terrorism, etc, which only includes
serious crimes. On the one hand, In the
Iranian Criminal Law, if the behavior
committed by an Iranian citizen abroad is
a crime according to Iran’s law, regardless
of where the crime is committed, principle
of active personal jurisdiction is
implemented. On the other hand, in the

British Criminal Law, according to the laws
including Article 92 of the Civil Aviation
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Act 1982, if the behavior committed by a
British citizen abroad is a crime both
under the current law of England and that
of the country where the crime was taken
place, the principle of active personal
jurisdiction is implemented.

4. Conclusion

According to the proposed hypotheses
and findings, this article concludes that in
the criminal laws of both countries,
accepting the rule of protecting nationals
and preventing criminals from going
unpunished is accepted by the legislators
as a condition governing the principle of
active personal jurisdiction, i.e., in the
Iranian Criminal Law, examples of active
personal jurisdiction crimes constitute all
kinds of crimes while in the British
Criminal Law, examples of active personal
jurisdiction crimes are limited to specific
and serious crimes which are mentioned
in various laws. Furthermore, in the
Iranian Criminal Law, the condition of
prohibiting retrial according to Articles 6
and 7 of the Islamic Penal Code approved
in 2013 is only accepted for non-
prescribed religious crimes while it is not
accepted in the crimes subject to religious
limits, retribution punishment, blood
money, and punishment prescribed by
religious. The case is different in the
British Criminal Law, however. The
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condition of prohibiting retrial is applied
in all crimes covered by this principle; this
condition is also accepted by the
international community according to
paragraph 7 of Article 14 of the
International Covenant on Civil and
Political Rights 1966. In the Criminal Law
of Iran, regarding the condition of mutual
criminality, the criminality of the act
committed in Iran is emphasized by the
legislator. This is while In the Criminal Law
of England, the condition of mutual guilt is
accepted. Furthermore, the condition of
trial in absentia is rejected in the criminal
laws of both Iran and England regarding
the application of the principle of active
personal jurisdiction.
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1. Offences against the Person Act 1861
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L. Criminal Code 1977

2 . Suppression of Terrorism Act 1978
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2 ISexual Offences Act 2003
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L. Civil Aviation Act 1982
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2, Domestic Abuse Act 2021, Offences committed
outside the UK
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L, International Covenant on Civil and Political Rights 1966
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2.http://www.gov.uk/government/publications/Note
on the investigation and prosecution of crimes of
universal jurisdictio
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1. https://www.open.edu/openlearn/society-politics-
law/exploring-the-boundaries-nternational-
law/content-section,4.3.3 .
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