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Abstract

In 2020, the prosecutor of the ICC requested the pretrial chamber to issue a
Ruling on Jurisdiction under Article 19(3) of its statute regarding the state of
Palestine. The Ruling on Jurisdiction means the beginning of preliminary
investigations into the crimes committed by the Zionist regime against the
Palestinians in the occupied territories. Before examining the request of the
prosecutor, the pretrial chamber requested the institutions, governments, and
experts under the title Amicus curiae to state their considerations in this regard.
Therefore, several bills were sent to the court's office, some of which indicated
the approval of and others indicated the opposition to the ruling on jurisdiction.
With a descriptive and analytical method, the present study explains the
dimensions and approaches of the proponents and opponents of the jurisdiction
of the International Criminal Court in the state of Palestine?” The research
question asks: “What is the reason for the agreement and disagreement of Amicus
curiae with the ruling on jurisdiction in the state of Palestine. The results of the
research show that the approach of the supporters of the jurisdiction of the Court
in terms of customary international law and the provisions of the Rome Statute
is correct and in accordance with legal reasonability. Since most of the challenges
regarding the state of Palestine are related to the issue of the statehood of
Palestine, and the recognition of Palestine as a non-member observer state by
the UN General Assembly resolution is a sure proof of Palestine as a state, the
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preliminary branch issued the decision of criminal jurisdiction in the state of
i Palestine despite the opposition of the friends of the International Criminal

| Court.

Extended abstract

1. Introduction

The necessity or prohibition of the
International Criminal Court in the state of
Palestine due to the crimes of Zionist in
the occupied territories has always been a
controversial issue. The origin of the
disputes is a serious and fundamental
question in the concept of the state and its
constituent elements and the possibility of
impossibility of implementing that
concept based on the legal status of the
Palestinian state. Because there have been
serious disputes between the Palestinian
Authority and Israel regarding the
territory of the Palestinian Authority for
many years, negotiations have been held
with the aim of establishing peace
between the two. These negotiations have
led to agreements that the prosecution of
Israeli authorities by the International
Criminal Court can seriously damage the
previous political agreements.
Nevertheless, the Palestinian government
believes that, apart from the previous
agreements, crimes have occurred in the
occupied territories of the Palestinian
government, which disrupt international
peace and security. In this sense, the
prosecution of Israelis is a category
related to the administration of justice,
which is the main goal of the International
Criminal Court to prosecute and punish
international criminals. Therefore, in 2018,
the Palestine Liberation Organization
(PLO) referred the situation of the
Palestinian Authority to the International
Criminal Court. Despite the acceptance of
the Palestine declaration of accepting the
jurisdiction of the International Criminal

Court, it was expected that the prosecutor
would refer the situation to the pretrial
chamber after establishing a reasonable
basis for the occurrence of crimes under
the jurisdiction of the court, so that after
issuing a permit for preliminary
investigation, the investigation started.
However, the prosecutor requested the
pretrial chamber to rule a criminal
jurisdiction according to Article 19(3) of
the statute. Finally, on the 5th of February
2021, the pretrial chamber, after reviewing
the bills received and with weighty
arguments, agreed to issue the above rule
and officially announced that the
International Criminal Court has the
jurisdiction to review the above situation.
In this research, the arguments
surrounding the reasons for agreeing and
opposing the issuance of a criminal
jurisdiction rule are examined.

2. Methods

The research uses a descriptive method to
analyze the data obtained from the review
of the books, articles, and internet sites
regarding jurisprudence.

3. Results

The International Criminal Court, as a
judicial institution, has always been
influenced by the governments supporting
the Zionist regime, and that is why the
efforts of the Palestinian government to
prosecute, trial, and punish the criminals
of the Zionist regime in the occupied
Palestinian territories have not been
successful. It is necessary for international
organizations to seriously investigate the
situation of the oppressed Palestinian
people and put an end to the numerous
conflicts between the Palestinian
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government and the hated Israeli regime
forever.

4. Conclusion

The principle of certainty is very
important in international criminal law.
However, the institutions of the court are
not sure about the investigation of the
situation of Palestine. The reason for the
uncertainty is the complicated situation of
Palestine in terms of statehood. In the
meantime, the superior powers also
support the Zionist regime and hinder the
reaching of a final agreement regarding
the occupied Palestinian territories. The
prosecutor has established a reasonable
basis for the preliminary investigation of
the situation of Palestine, and it is clear
that he is in doubt about the statehood of
Palestine. For this reason, he has
requested the pretrial chamber to rule a
criminal jurisdiction regarding the above
situation.  Fortunately, the pretrial
chamber considered itself competent in

this situation due to the many bills that
friends of the court sent to the
prosecutor's office. In this article, we will
examine the reasons for opposing the
Court's jurisdiction in the state of
Palestine, as well as the reasons for
agreeing to the Court's jurisdiction since
effective measures regarding the state of
Palestine have not been taken by the Court
like other international institutions.
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ICC territorial jurisdiction in Palestine, Icc-01/18, 16 March
2020, p:4
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4 Observations on the Prosecutor’s Request on behalf of the
Non-Governmental Organizations: The Lawfare Project, the
Institute for NGO Research, Palestinian Media Watch, and
the Jerusalem Center for Public Affairs, situation in the state
of Palestine, ICC-01/18, 16 March 2020, P: 9
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2 The federative republic of Brazil, Brazilian observations

on ICC territorial jurisdiction in Palestine, lcc-01/18, 16
March 2020, p: 12

3 The republic of Uganda, the observations of the republic of
Uganda pursuant to rule 103 of the rules of evidence and
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1 Pretrial, Chamberk 1, Decision on the “Prosecution’s

Request for a Ruling on Jurisdiction under Article 19(3) of
the Statute”, [CC-R0C46(3)-01/18, 6 September 2018, p: 37
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3 Observations on the Prosecutor’s Request on behalf of the
Non-Governmental Organizations: The Lawfare Project, the
Institute for NGO Research, Palestinian Media Watch, and
the Jerusalem Center for Public Affairs, Situation in the state
of Palestine, No.: ICC-01/18, 16 March 2020, p: 4-5
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1 Amicus Curiae Observations of Prof. Laurie Blank, Dr.
Matthijs de Blois, Prof. Geoffrey Corn, Dr. Daphné
Richemond-Barak, Prof. Gregory Rose, Prof. Robbie Sabel,
Prof. Gil Troy and Mr. Andrew Tucker, Situation in the state
of Palestine, No.: ICC-01/18, 16 March 2020, p: 6

2 The federative republic of Brazil, Brazilian observations
on ICC territorial jurisdiction in Palestine, lcc-01/18, 16
March 2020, p:10
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Giulia Pinzauti), ICC-01/18, 16 March 2020, p:4

4851 Oy G gL ) el S L (B8 S Jaal iy pai 2 T

TN EPUE F L TEQ § ISP RO I L L

dtaa})gjeéftig‘)'}s\ds G‘M);Mcd}é‘;m‘aﬂ LsLAJ)SJlS

() DYYYF ol )€ saaliie e | of pUai (5 5 2iad 408

el g (6525 Olgad liwgs saie jl palawald Cgs Cuamidg 5> (54055 o 8 2o Slg2 qgacku i)



Comparative Law Semiannual
—

AN G 5 Sliio VEY Sl N ol 6)leid ) o)leid .V 6y

9 s Sl ool b slas )3 (gsd wlys 3)Sug,
Sl SO s 0 ol S Cewl Ll s Jool
98 Goelo plgas 4y g 8y | debuwlul bog
Ol pass 135S il o |y Gladl ol @iyl Lélsio Ll
Siblie Jledl (Jledl Goas ) ybe Golwl 5 aS
» u).)S ‘_JLo.c| 9 d.ojl).».u| Ja.uug,l U.a.la.w.lB C»Jg) )’|
gy @S il o of jl @ile (Jledl Gblio
el 31 g abl 4idls Sige CaogSe Sy il
A bl 929 Gy gue i8S e O
bl CaaSls 95 gial8 o palawds dgo

AP Fel (cusule) bl

aS 31> 3929 ju5 o83 ¢l igls (o8 >
2 Uiy 4 bl gisg dlge (gamleis
Vool ol slp SO o Cdgy yogas
S0 olgiss g3 3l30m Aalol 4 98 gty
9 oS> Cambise (WHollpn Gods pasd
g b ladly) 9 patiue (a0 g (50315 Sz
Vgoso a5 Cawl (glo Shg bl aubls 505 sl
Olgies Cuwygd il bol gl 0 8L lodgs o
&l )3 g Cawl 6auio dilligd (ogr Wl laslgus
2 9539 dige Hlue AANY Jluw jl (yalawdd cdgs
gd e pogas 3 Glellon oS,
Oliwsld g Cawl 6305 03,8 @ o8 guo o9
"l gl amo jobo 4 93 LT o s
395 3 Cawl ogad Cued (Mol sle
@ a5 sxio o (s090e Razo VV/FV aolivlad
03,5 o)Ll (g gy VL ) (Bgd> Llegidge
P9 Wge la)lime 4 slo)lil gue 55 il
"0 U3 0gausleiS ol laylime g Sl 030
Sl pupd gz (Jle @l )l Lol
@ bl 305 1) g5agg g gamleiS sloSig
RUST oSl g G o3 iS5y g plgie
G Lol 35130 1) gisgg aiige slo)lme g M 9
T30l e (olwlish clgs ylgie

2 John Quigley, Submissions Pursuant to Rule 103, ICC-
01/18, 3 March 2020,paras 36-37 and 44

Jlw 3 (Y 2 WFAS I ko (g3553))dkkuuls
Slisbo s oulawdd cdgs HBailas s YelV
Gl (Slolginding 9 22,5 CS)b jelxd oy vgabiy
oé> plad b 2l padadd Cdgs eplnlo Ladsls
py dolimlul gac ;9dsS Sy plgie 4 Gudyllsg g
R ol Gl ploj Sl 1) g aid)S Hlas 5o
9 U e g0 4 g (Swd A gac gloygdS
03,50 yolyiel o) el o culawdd cdgs 3, lac
oxaads gy aS Wl 4.«9)).3_1 L(J,JT weplplo .80l

el lue plad guac jgudS Sy

> olghd ol 929 b g pliwsly
o> Syl o skl Bgbo Comidg (ogas
Slgd S (5389 59 s @ 9 Wimdls Aobgwlul guae
L pile pliwsly wub gae Cdoy Su a4 2
ol 0392 g slle Logiaz )5 3320 (L))
BT by qogee Hollm o> g @
(195 Uloj , (e W L awd Glgr> Custo
8393 Wm0 @ lgas sl Abwlul guace Cdgs
29 g ol 4o 388 Cuslio Jlacl Bilgi s
Olgss sloslgs ol ulol \¥O g 1Y slgo Luluwl
Cgs s I gl GBla L)l 668 guo e
3368 Coz o Jlasl gy (50 guae Cgs g2
gy gllme pogaz ;o (b Olagaal g
o) ailes sl ssvles gac lops)) g
Cogac 4 Shnld pogas 5o lidle
locdgs 395 lawgi Gl oo yaol)d Olselso
Ol glasly 4 g dgu J=>

e 030 Hallow Goéz 0jg 0l (g

2 b xS g (sl L og oo
OgauleiS I Cimio a5 SII Ggd Juol (ulul
aS Sl ol 392 > Hlue il giagg diige
9 wrejyw y yigo a9 Jlacl 4y B (aogSe
2w b Mallg lagly, 351gi B bl Glags pose
351 (Nijhawan, 2003:3) bl axils Jgo

! Raji Sourani, Chantal Meloni, Triestino Mariniello,
Submission on Behalf of Palestinian Victims Residents of
the Gaza Strip with confidential Annex, ICC-01/18, 16
March 2020, p: 13
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3 Schabas, William, 1CC-01/18, 14 February 2020, p: 1
4 Schabas, William, 1CC-01/18, 15 March 2020, p: 9
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