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Abstract

The expansion of urbanization,raised raised the issue of housing and
construction development as a necessity.In this regard, the legislator, by
creating a contract called pre-sale of buildings, in addition to facilitating
access to affordable housing, helped finance construction projects. However,
the pre-sale contract is like a sapling that simply plants it without taking
measures for its care and management, dries it up. the lack of a management-
monitoring model in the building pre-sale process has been a serious issue in
the pre seller-pre buyer relationship which has created many problems.
Therefore, the question is how to achieve a legal mechanism for efficient
management of the pre-sale process.

To answer this question, this article, based on the method of desk research
and referring to documents in collecting information, along with descriptive-
analytical researching method, first of all, considered the issue of Payment
supervision and arbitration in disputes as the most challenging issues in
buyer-seller relations. And in the framework of the study of the role of the
notary in the pre-sale process in foreign law and the opinions of experts in
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the field of the capacities of the notary system, has presented a model to
answer this question based on the rationale of the agency issue in economics
and using the theory of contracting project management centered on the role
of the notary.

Keywords: Pre-sale contract, Law of Construction, Notary, Contracting
management project, Payment supervision, Arbitration
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INTRODUCTION

For a long time, housing has been considered as one of the fundamental
human necessities. Despite that, the market full of housing demands always
increases the price ,putting consumers in a situation where they don't have
enough cash to buy a house. On the other hand, the lack of sufficient capital
for housing construction, also discourages builders from building and
developing housing. These challenges forced governments to set a solution
to meet housing necessities and deal with housing price inflation. In this
regard, the creation of a legal nature under the title of "pre-sale contract” is
the most important measure of legal systems to manage the housing market.
As the pre-sale contract provided the capital of the builders and the housing
necessity of non capital consumers, it is efficient model; but it should be
noted that “the pre-sale” is like a young seedling that simply planting it
without taking measures for its proper care and maintenance will either dry it
up or divert it from its original path with a gust of wind. The presence of
many consultants on the side of the pre-seller against the pre-buyer,who
provides for the abuses and opportunism of the seller in the form of
numerous payments, only in the hope that he will finally settle in his house
and the construction project will be completed, clearly illustrates this
unequal position.

In addition to this problem that only harms the consumer, the issue of
dispute resolution is the problem that involves both parties in a huge loss.
Because the pre-sale, in addition to the technical and expertised points that
forces the judges to use official court expert in this field,can delay the
litigation due to the fact that it has a combined nature of ownership and
obligation. If this delay is during the implementation of the project, in
addition to the high legal and expert fees, it can also cause a long-term
stoppage of the construction project.

In order to deal with these challenges, provisions were made in the building
pre-sale law of 2010. On the one hand, in order to monitor the
implementation of the project and also to organize payments based on the
progress of the project, articles 12 to 14 of this law provided an institution
called "supervisor engineer". Also, in order to resolve the disputes between
pre-buyer and pre-seller quickly, professionally and lawfully, article 20 of
this law foresees the arbitration board.

However, these provisions were so ineffective that in the explanatory
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introduction of the building pre-sale bill, which was submitted to the
Parlimant in 2019, three of the fifteen defects of the basic pre-sale law of
2010, which prevent the correct implementation of this law, are related to
The type of of the supervisor engineer’s monitoring and the arbitration
boards of the law.

Based on this, the general question that can be asked in this research is what
challenges exist in the field of managing the pre-sale process in regulations
and how these challenges can be solved.

PURPOSE

The contracting agreement as the most important contract in the field of
"Construction Law" has provided a solution under the title of ""Contracting
Project Management Theory" to solve the problems same as aforementioned
challnges. This theory, which seeks to establish contractual justice between
the contracting agreement’s parties and to deal with the opportunism of the
contracting parties, is based on the necessity of the presence of a "third
party" to monitor the contractual relations and the actions of the contractor,
to facilitate payments to him from the employer, and to arbitrate the
settlements between the parties. However, the application of this theory to
the pre-sale contract is a subject that requires a legal analysis of the issue by
answering three questions. First, What are the execution problems of pre-
sale regulations in the field of supervisor engineer and arbitration board?
Second, What is the solution of project management theory to solve these
problems? Third, If the theory is applied to pre-sale contracts, who is the
competent third party as the adminstrator of the pre-sale contract?

This research with a comparative view aims to implement the theory of
contracting project management in the Iranian pre-sale process, focusing on
the role of the notary. For this purpose, it first deals with the pathology of the
role of the supervisor engineer and the arbitration board in the current pre-
sale regulations. In the next step, while explaining the theory of "contracting
project management" and comparing the characteristics of the project
manager with the notary, it explains the solutions of this theory to overcome
the explained problems, focusing on the role of the notary. Finally, proposals
are made about increasing the role of the notary in pre-sale contracts.

METHOLOGY

This research is based on the method of desk research and referring to
documents in collecting information, along with descriptive-analytical
researching method.

FINDING

Pathological discussions in the field of pre-sale indicate that the two main
issues in the relationship between the buyer and the seller are the issue of
monitoring payments and arbitration in disputes.

In the field of payment, in the initial draft of the pre-sale law approved in
2010, it was foreseen that payment should be under the supervision of the



Encyclopedia of Economic law Journal, 29: 22, 2022 260

bank. In this way, the pre-seller was obliged to open an account with local
banks so that the installments of the contract are deposited into this account.
Also, in order to adapt the payment to the progress of the project, the
payment of installments was subject to the confirmation of the progress of
the project according to the contract, by the supervisor engineer. But none of
these two solutions were included in the approved text.
On the one hand, the Parlimant, with the slogan of facilitating the pre-sale
process, removed the method of payment through the banking account and
replaced it with installment bills according to which the pre-buyer is obliged
to go to the pre-seller after each payment and receive the installment bill. An
issue that carries a lot of risk for the pre-buyer. It is enough for him to forget
to receive his bill from the pre- seller after paying the installment to be
forced to pay again.
In addition to this, the need to monitor the payements by supervisor
engineer, despite the initial approval of the parliament, was strangely not
included in the approval of the Parlimant and it was approved that only in
cases which the pre-buyer thinks that the construction operations did not
proceed according to the contractual provisions, to make the payment subject
to the supervisor engineer's report.
These issues, which are caused by the continuous relationship between the
seller and the buyer, necessitate the presence of a supervisory body to
manage the pre-sale process.
In construction contracting agreements, this is called project management
theory, according to which, in order to avoid the cost of the agency problem,
it is necessary to appoint a person as the manager of the construction
process, who has sufficient mastery of the subject and can manage the
project based on the law and the provisions of the contract and in addition to
the quickness in assigned matters, be careful enough.
According to the mentioned theory, in the Iranian legal system, the only
institution that adapts to the characteristics of the manager in the theory of
contracting project management and can become the administrator of this
matter in such a way as to impose the least cost on the contractors, is the
notary of the contract.

CONCLUSION

The proposals of this research to the legislators and policy makers in the
field of pre-sales, are presented in three paragraphs based on the theory of
project management:

A) The pre-buyer's obligation to pay the installment is subject to the
approval of the supervisor engineer regarding the technical progress of
the project and its compliance with the provisions of the contract on the
part of the notary.

B) Instead of using installment bills in payments which causes direct
financial communication between the seller and the buyer or using an
account under the supervision of the bank which increases transaction
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costs, use the deposit account solution of the notary office. In this regard,
while amending the laws in order to recognize the legal personality of the
notary office and grant the right to open an account to this person, it is
necessary to make the pre-buyer pay installments to the said account. On
the other hand, it is also necessary that the payment to the pre-seller has
to be subject to the review of the project status and confirmation of
obligatory performances by the notary.

C) Due to the importance of the quickness and cheapness in the pre-buyer
and pre-seller dispute settlement process, it is suggested that the
arbitration board be reduced to individual arbitration. Also, considering
the expertise and sufficient mastery of the notary on the provisions of the
pre-sale contract and emphasizing the professional ethics of notaries on
the necessity of impartiality as one of the requirements, instead of using
an arbitrator at the discretion of the parties or appointing an arbitrator by
the Chief Justice, the notary who prepares the pre-sale document should
be appointed as an arbitrator in resolving the dispute between the parties.
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2-Michael jensen
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1- Duty to act with due skill and care

2-Duty to act in accordance with the contract
3-Civil Law Notary or Latin Notary

4-Pedro Malavet
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y- R. 261-28(Code de la construction et de I'habitation) Le montant du dép6t de garantie ne
peut excéder 5% du prix prévisionnel de vente si le délai de réalisation de la vente n'excede
pas un an ; ce pourcentage est limité a 2% si ce délai n'exceéde pas deux ans. Aucun dépot
ne peut étre exigé si ce délai excéde deux ans.

G 1y 9390 Ko dy o 365 398> (6 48 0didy b o g 4 a5 Canl (030,18 awilyd Gde (ygilB VE A=Y odle yulul =Y
sk 295 (o il o] 1 o8 sl m oyl)5 l (6 e bl ool g CELe & Seate ] e g 1S oo Sl 5
03y 58 ey €95 nl sl sl a2 ]y ol g Mol ol & (g Sl (B 95 (o B ceSIle o) 053
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3- L. 212-11(Code de la construction et de I'habitation)- La cession de parts peut étre
précédée d'un contrat préliminaire par lequel, en contrepartie d'un dépét de garantie, un
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associé s'engage a céder ses parts a un cessionnaire moyennant un prix fixé¢ dans ledit
contrat. Le contrat préliminaire doit comporter toutes indications relatives a la constitution
de la société, a la consistance et aux conditions techniques d'exécution des travaux et aux
conditions financieres de I'opération. Le dépbt de garantie doit étre effectué a un compte
spécial ouvert au nom du réservataire dans une banque ou un établissement spécialement
habilité a cet effet ou chez un notaire.

R. 261-29(Code de la construction et de I'habitation)- Le dép6t de garantie est fait a un
compte spécial ouvert au nom du réservataire dans une banque ou un établissement
spécialement habilité a cet effet ou chez un notaire. Les dép6ts des réservataires des
différents locaux composant un méme immeuble ou un méme ensemble immobilier peuvent
étre groupés dans un compte unique spécial comportant une rubrique par réservataire.

1- Artikel 767- De opdrachtgever kan slechts worden verplicht tot het doen van betalingen
die, althans bij benadering, overeenstemmen met de voortgang van de bouw of met de
waarde van de aan hem overgedragen goederen, behoudens dat kan worden bedongen dat
hij ter verzekering van de nakoming van zijn verplichtingen een bedrag dat niet hoger is
dan 10% van de aanneemsom, in depot stort bij een notaris dan wel voor dit bedrag
vervangende zekerheid stelt. Het teveel betaalde geldt als onverschuldigd betaald.
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