- - The Quarterly Journal of Public Law Research -—---- 2 ATU
Summer 2022, 75 (24), 45- 78 Dl
gjpl.atu.ac.ir

DOI: 10.22054/QJPL.2021.58257.2553

Citing National Security Exceptions in the System of
International Treaties

Abasali Kadkhodaee

Professor, Public Law Group, University of Tehran,
Tehran, Iran

. LLM, International Law, University of Tehran,
Seyed Reza Jalili*

Tehran, Iran

Abstract

The states whose national security is threatened sometimes violate
international law by seeking to maintain their national security. Thus, the
treaty system took national security into account. Examining the provisions
of the treaty system on the invocation of national security, the rule of
recourse to national security was not inferred, but by analyzing the
exceptions of national security in the treaty system, the two concepts of
national security protection and national defense security were invoked.
"Protective national security exception™ is a set of rules that have been
formulated to protect individuals against governments' self-centeredness in
the field of human rights, and "national security defensive exception” is the
authorization that international law allows countries to resort to national
security. It gives self-defense against acute threats. The purpose of this
research is to answer the question whether countries can ignore
international law in a limited and temporary manner citing their national
security. It can be confirmed that Governments can violate international
law in a controlled manner without being held accountable for their self-
preservation, and this violation may occur against any international entity.
The sum of these two mechanisms expresses the concept of the
exceptionalism system of national security. Implicit and explicit exceptions
to states' recourse to national security (exceptionalism) can be summed up
under the legal regime of national security.
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2. Mutual Agreement.
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4. The Law of Reprisal.
5. Self-defense.
6. The Doctrine of Necessity.
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Responsibility of States for Internationally Wrongful Acts, at 43, U.N. Doc.
A/56/10, (2001), [ILC Articles]. Chapter V, pp71-72. available at:
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4. ILC Avrticles, arts. 49-54, pp126-139.

5. Military and Paramilitary Activities (Nicar. v. U.S), 1986 1.C.J. 14 (June 27).


https://www.researchgate.net/journal/0026-4040_Military_Law_Review

80 | (ol 5 1S | Mall i iltalas plls5 55 o Coptol ikl 4y Uizl

Jss LB 551, L(ifTLgLAlp:\Ji;_;m.w.:;:) (3,0 uf.\.:w) ol Eadal
=iy 025 Sl sy S SIS ol 03 oo By Fle S il
3553 el 03y 35 Sl @l 51 gls (gl aly 53 VA was )3 £ 1K
o5 S (g e s leol &S Cals Hlehl Tl Ol g ol SYLI gles
g3 (slesl &8 Cbls Hlghl Ol s uor sl " lorkas dhax" @ Gy )3 L e
231535 Al bk dam s Lo il oz ae 1) Sos ol 55 (e
33 Ol dm 53 S ST Sl 553 il 5 03 505 el (il g S e
4;&,4“‘wcb.ﬂ@&i,\;ﬂt{)wb,mw;\}su\,;c;\)&gdqus
ol 3 Somn 03 8 LT 1) 55 el odowe SVLI &S o 5 "oy as
03305 ESaS ol gy b 43 5 513 wlonhe dlom o 4 Liles S el L 528
Jlosl OT bzl 4 6 Sl 0355 ot 55 Wils K aT 13k o ilion oy Tkl
Al €5 1) 3 5 03l el S SIHG Sgs ade 1y (Ml Sl e O
A o 55 oot OVLT (glesl 3y 53 Ol o570 b Gla S andd 53 Cowl e
¥V ol 5 SS1LG ekisn 03 s glBS ) 4 e 2oV (S,
00l D3 g sdalas oy 9 Olej 53 45 3 5a5 pOlel Sldales G i 148 O il 55
255 3 oslizal o & 55 Jlalloy 3 g el 8 Jlasl 05 S s o b L IS T
35 odote SV (ggw Sl a8 8 S ys ol ;;15,; (ol ol Sl 0340
5 oo sdalan Vo odle 51 sl el 4y a5 Ll 5 Ol (55 (sla S0 s 55
plie 53 555 3l eslizaly o sas 5 Wl Goi (5313503 5 (B8 el 5y )3
33 lgad.aT AP vﬁ\: oduled 4l 3 plomed IaHl 3 iate 3 5e (§ 3,5 Clé.s

1. Ibid. at 103-04; see also Oil Platforms, op. cit. at, (2003), I.C.J. at 179-99.
2. Military and Paramilitary Activities, (1986), I1.C.J. at 105.

3. Ibid. at 119-20.

4. Ibid. at 120-21.
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ILC Atrticles, at 195 (Commentary :eS".; .48 s 0 1y 3,8 o8 3 (w5 i Y0 03l 555X
¢S, 4o article 25).

August Reinisch, Necessity in International Investment Arbitration—An
Unnecessary Split of Opinions in Recent ICSID Cases? Comments on CMS v.
Argentina and LG&E v. Argentina, 8 J. WORLD INV. & TRADE 191 (2007):
<https://www.transnational-dispute-management.com/article.asp?key=952.>

3. ILC Articles, at 195 (commentary to article 25).

4. 1bid, at 49, art. 25(1)).
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1. Ibid. Art, 25(2)).

2. Reinisch, at 30; see also ILC Avrticles, at 49 (art. 25(1)).

3. ILC Articles, at 195 (commentary to article 25).

4. CMS Gas Transmission Co. v. Argentina (U.S. v. Arg.), ICSID (W.Bank), Case
No. ARB/01/8 (May 12, 2005), 44 I|.L.M. 1205, available at http:// www.
worldbank. org/ icsid/cases/CMS_Award.pdf (5, s,); and LG&E Energy Corp.
v. Argentina (U.S. v. Arg.), ICSID (W. Bank), Case No. ARB/02/1 (Oct. 3, 2006),
46 1.L.M. 36, available at http:// www. worldbank. org/ icsid/ cases/
pdf/09_LGE_Liability_e.pdf (<, +.t); Enron Corp. v. Argentina (U.S. v. Arg.),
ICSID (W. Bank), Case No. ARB/01/3 (May 22, 2007), available at
http://ita.law.uvic.ca/documents/Enron-Award.pdf («.«S” vaai(GMS ) 5 54 C*‘J)
5. Gabc'ikovo-Nagymaros Project (Hung.-Slovk.), 1997 1.C.J. 7 (Sept. 25)

(rejecting necessity) summary, pl. available at https://www.icj-cij. org/ en/ case/
92.
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1. Protection of Investment Treaty
05 (V4RY ol 5 VF gme) (NS e pon 1 e Sulasm 5 3y 525 4L B8] 5
http:// www.unctad.org/sections/dite/iia/docs/bits/argentina_us.pdf.
2. Ibid. art. 18(2).
3. Susan and Billa (n 4). pp.471-80.
4. Ihid. pp 447-48.
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1. ILC Articles, op. cit. at 49 (art. 24).

2. Vienna Convention, op. cit. (art. 61).

3. ILC Articles, op. cit. at 48 (art. 23).

4. Bjorklund, op. cit. (2008).

5. ILC Atrticles, op. cit. at 49 (art. 25(1)).

6. Ibid. at 48 (art. 23(1)).

7. Ibid. at 48-49 (arts. 23(2), 24(2)); see also Bjorklund, op. cit. at 15-20.

Jﬁ&&)ﬂ&é{): ;Q...»\J’:.‘;.“AQT):A{@‘ ‘_;‘a:\J‘f.a;onU: Q)}Rf@\;i%'(-jy
S sl b Gt Leg ) 5 b by s bV adim a ST ule, 1) 38 dgm o 5,8 0 e
el Dl plail 53 (Ul 5 pts Jols 595k oy sp oS ol Jl 5 ol S



VEOY O] V8 03l [YF 0,95 [ o0 008 Bt i gy cale aslilad | £+

3550303 0l Sl 61 " 6 805 Usan g, oS el OT p Ae 5l ol 4y sl
LAEL 4B s g LS
2315 e Pl G slacn 5875 5l g3l il a5 528 S S es sl
Sy G LOT 51 e bl il oSS & (o sl @ b gy o Sl L oo
) 2o s 93 s & o 5 ST ol e o el szl &
o8l S o 5 1) o od Szl ol 51 (S a5 588 S BT
J6 39 g0 b 54 oM\M@JQBM\&&\ﬁSMﬁ); o7
sdales atiee 5 ol JS SIS T ol SYYmal 5)05e i 3 il o o
NS QTJ.:OJ}.I "Lg,o" S ol @;,{GKQL@ ol dle e sl el

3yl

S e ol Sl (258 15 b s, g0 IS gla idu 3 &S sboles
b 3,8 oo D13 SS90 s o DBl i o )3 Sl s o b e ol
e el 4 ol Djsa i Sl LT ST ol (el ey ol
fr 5 S il ) 6l Rl o sl el e ey ST Sl
Il s €303 5oy Oblizal I L Oldalee gl 2l 4 dgas Lg)jTrl)I Ol glabaly
13 3 g g e DAL Gl y gl 5 (Sl 55 Sy sdne Vol oS S L
G b ST Lgh 4 S ks e SbLal 15 e Lb s o ol
o) 53 el ole Dlyhe Sl Se B ed Slitel &K 5sd e Ll s
)\J.:hﬁi%ﬂOM\JUJJ&MJ&’&W‘&Q&@?&\,!O‘)J}@Q)W
Gz Soyge ol 55 BT IVl cpl o aslsl s 5 Il odalas 43 0T S5
o ey oo i 4 aly STANG 8 ams cudls Sl g Sl 4 s gueee 1) Ll
355 0 1 g oST J sl oy s gdons I (glas sazma O siny ol G s dre
399 ;;LM{.,\SMLAQTQL;\QF Slodales 4 3y a ASlgn S gs oS

AT S 55 O gllas Hlowia ¢

1. Ibid. at 49 (art. 24(1)).



SV | e 5 oS | (Malli letalns ol 53 o Stal (gl & Sl

o)l K s den e Sl o Sl fals Slalas S
W‘sm\@ﬁg.\ndomzﬁwtﬁa\Su\é”ﬂz@_}a;i;@\
S a4 Wl 5 o O A 5 Doy gl 53 15 30 5 g (Sl a it ShalS”
Vol Uil el Bl 55 e el o)l Sl ply il Sae S 2k oS
Sadsp @l 53 Lols (Solime Hlay Sl Calie Slialas (pl oo
S Ol sl O 4 blh sk e 488 SIS edales o s 26 S line
I3 g " e el gl I elS” IS g
)héﬁ@}wuljciély(xxn\‘\ osle 550 .J gl 1dule b > ¢ Jle > 4
P oled Dl 4 15 0T bl ol o Sl b b 4 el (o) ojylow
Ology Lowi &8 = ST &) sl 1) 5 mms limal ol ) s oo ol
Slome adgl Sldga Sl Sl 4 S —35d 0 i Sl sl S S
Olaws 5" It (5 ,aT 53T O jlosd asbicidl go 5550 o oo gun 5 Cpen s okils oo
Lyl Gblal S asles &8 ol (BIT) sdowze VLI Juts a5l 53 )18 ale
Ble b plhe” o8 S e st 1) O eSS g 1) SOb lidl 5> p S
gz Y SLIB b das e olal 2 bS5 sl a8 0T el el
e Sl alem b (Mdlos Sl 5 mho Sl b i b alal 53 5 5 Dlgns G
JB Sl s i w5 Slasl ol 4 81T das plnil " ael b

o Sl 6 415 OT 015 gad Ll iy o Ll oo e o 41 e 5

AV a Olea ¢ Loy dew )
Sl Olojle Rl b VAPV ST Cme) YY o3le o GATT) &ojlows 5 b s IS asbiiilge .Y
095 3 adlrdi (GHlw Of ST olg Ol ae a4 i ol asbiwlal cpl 55 (6 0a5 VARF Jlu 55 Sle>
S5V LT A0y 68 )
Michael J. Hahn, Vital Interests and the Law of GATT: An Analysis of GATT’s
Security Exception, 12 MICH. J. INT’L L. 558, 582-84 (1990-1991) available at
<https://repository.law.umich.edu/mjil/vol12/iss3/3/>.
3. The North American Free Trade Agreement (NAFTA) // http:// www. naftanow.
Org.
4. North American Free Trade Agreement, U.S.-Can.-Mex., art. 2102, Dec. 17,

1992, 32 I.L.M 289 (1993): available at <https:// www. jstor. org/ stable/
206937927seq=1>.
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1. Article XXI11:2 by Nicaragua, United States—Imports of Sugar from Nicaragua,
L/5513, (July 1, 1983) (GATT Doc.) available at http:// www. wto. org/ gatt_
docs/English/SULPDF/91010025.
2. Susan and Billa, op. cit. p. 452.
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1. Defensive National Security.
2. Comprehensive Nuclear Test Ban Treaty art (CTBT), Sept. 24, 1996, S.
TREATY DOC. NO. 105-28 (1997), 35 I.L.M. 1439.
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<https://www.ctbto.org/fileadmin/user_upload/legal/CTBT_English_withCover.pd
>, <https://www.un.org/disarmament/wmd/nuclear/ctbt/>.

3. Ibid. art. 1V (57) (b).

4. International Convention for the Suppression of Acts of Nuclear Terrorism art.
7, G.A. Res. 59/290, U.N. Doc. A/RES/59/290(Apr. 13, 2005) :<https:// treaties.

un. org/ pages/ View Detailslll. aspx? src= TREATY &mtdsg_no=XVIII-
15&chapter=18&Temp=mtdsg3&lang=en>.
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6. Freedom of Transit.


https://www.ctbto.org/fileadmin/user_upload/legal/CTBT_English_withCover.pdf
https://www.ctbto.org/fileadmin/user_upload/legal/CTBT_English_withCover.pdf
https://www.un.org/disarmament/wmd/nuclear/ctbt/
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1. Convention and Statute on Freedom of Transit art. 7, Apr. 20, 1921, VII
LN.T.S. 29 and See also: “The Convention Also Permits Contracting States to
Deny Transit to Passengers Whose Entry is Forbidden and to Goods Whose
Importation is Prohibited on a Number of Grounds Including “Security”, The
Transit of Arms Can also be Prohibited”, Convention for the Suppression of Acts
of Nuclear Terrorism, Supra Note 84, art. 5.

1. Ibid. art 8.

2. Ibid. art 8.

3. International Criminal Court (ICC).

4. Rose and Billa, op. cit. at: See infra Part I11. D for further, pp.472-74.
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1. International Covenant on Civil and Political Rights (ICCPR).
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4. European Convention on Human Rights (ECHR).
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https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
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5. Supporting National Security.
6. International Convention for the Protection of all Persons from Enforced
Disappearance, (ICPPED) art. 1(2), U.N. Doc. E/CN.4/2005/WG.22/WP.1/REV.4
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1. Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment art. 2(2), Dec. 10, 1984, 1465 U.N.T.S. 85.
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english/bodies/cat/docs/CAT.C.GC.2.CRP.1.Rev.4_en.pdf>
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1. See to: NAFTA; GATT; Rome Statute: arts. 5, 24, 81-85; ICCPR, art. 4.
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