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! Socio-Economy
?Mandatory Protective Rules
* See generally Ebrahimi, S.N., “Manufacturer's Liability for Detective Products”. A
Paper submitted to the Faculty of Law. University of Sheffield. January 1993; Cayne &
Trebilcock, “Market Considerations and Consumer Protection Policy”, XXIII University
Toronto LI, 1977
4 See Consumer Protection Act, 1987, ch. 43; Restatement (Third) , supra no.4; Restatement
gSecond) of Torts, (1965), § 402A.

Ibid
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1 See Geraint Howells, Comparative Product Liability 5 (1993), at 70~71; See Stapleton,
supra no.b at 20.
2 Supra, no. 4 ibid
3 See Consumer Protection, supra no. 4, § 2(1); Restatement (Second) , supra no.4., § 402A;
Griffiths, M.C., et al., The Developments in English Product Liabitity Law: A Comparison with
the American System, 62 Tul. L. Rev, 353, 355 (198R), at 364.
: See, e.z., Howells, supra n.6 at 232; Griffiths, supra no. 8 at 359-62.

Ibid,
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! Product liability

2 Strict liability

3 See Thomas Lundmark, The Restatement of Torts (Third) and the European Product Liability
Directive, 5 1. Int’l L. & Prac. 239 (1996), at 24243,

* Case law

* Statutory laws

® Contract law

7 Tort law

¥ See generally Restatement (Third), supra no.4; Restatement (Second), supra no.4; See
also Lundmark, supra no. 13 at 260-63.

9 See Escola v. Coca Cola Bottling Co., 150 P.2d 436, 44041 (Cal. 1944) (Traynor, J.,
concurring); See Stapleton, supra no.6 at 22; Lundmark, supra no.13 at 244,

1° Personal transactions

' See Lundmark, supra no.13 at 242,

12 See Stapleton, supra no.6 at 14.
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gt g gy ool ) o pasCampbell Black, Henry, Black’s Law Dictionary, West
Publishing Co., 1983, p.115

? See Howells, supra no, 6, W. Page Keeton et al., Prosser and Keeton on the Law of
Torts (5th ed. 1984), § 954, at 679; C.). Miller & P.A. Lovell, Product Liability 78-79
(1977}; See Stapleton, supra no.6 at 10.

* New players

* See Stapleton, suprano.b. at 11,
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? See Keeton supra no. 25 at 679-83.
* Privity of contract
4 See Keeton supra no. 25 at 67983 at 681; Lundmark, supra no.13 at 244.
5 See Keeton supra no. 25 at 679-83 at 684; See Stapleton, supra no.6 at 15-16.
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See Keeton supra no. 25 at 67983 at 6B4.
$ Winterbottom v. Wright, 10 M & W 109, 152 Eng. Rep. 402 (1842); See id. at 110, 114, 115;

152 Eng. Rep. at 405; Keeton supra no, 25 at 681; See Winterbottom, 10 M & W at 109, 152
Eng. Rep. at 402, 403,405;
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! Non-Contractual or tort Liability

2 Inherently dangerous goods

: See Keeton supra no. 25 at 679-83 at 682-83; See Stapleton, supra 0.6 at 20.
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l Theory of negligence

= See MacPherson v. Buick Motor Co., 111 N.E. 1050 (N.Y. 1916); see also See Stapleton,
supra no.6 at 290.

* Contractual relationship

* See MacPherson, 111 N.E. at 1051,

> Ihid.

¢ Ibid.
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See MacPherson, 111 N.E. at 1051; Keeton supra no. 25 at 679-83 at 683.

See Stapleton, suprano. 6 at 20-22,

? Ibid

‘ Reasonable manufacturer
5 See Howells, supra no.6 at 206-207.

® See Escola supra no.19 at 436, 441; see also Keeton supra no. 25 et 67983 at 693; See
Stapleton, supra no.6 at 22,
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' Traynor

2 See Escola supra no. 19 at 441-442; Stapleton, supra no.6 at 22; Lundmark, supra no.13 at
24445,

? See Escola, suprano. 19 at 437,

1 See Escola supra no. 19 at 441-442; see also See Stapleton, supra no.6 at 22; Lundmark,
suprano.13 at 244-45.

5 See Escola, supra no. 19 at 440; see also Lundmark, supra no.13 at 245.

® California Supreme Court

7 See Greenman v. Yuba Power Products, fnc., 377 P.2d 897, 901 (Cal. 1963); See Stapleton,
supra no.6 at 24,

¥ Restatement (Second), supra no.4

° Restatement (Third) supra no.4, § 1; Restatement (Second), supra no.4 § 402A.
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Restatement ) s15,1,5 3yt 0yl Job 51 S s p O plh aakd oo goas )3 imsly g 4 3 O L
o~ s» (Restatement of the Law of Tort) it . o6ls L (of the Law of Contracts
Campbell Black, Henry, Black’s Law Dictionary, West Publishing Co., 1983, 4 o ,a=

2 y2 4z« Lundmark, supra no.13 at 246, 260—63. , p.682

! Restatement (Second), suprano.4,

% User

3 Consumer

* Consumer’s properties

® See Restatement (Second) supra no.4, § 402A; 402A(1).

S 1hid 402A(2).

2ol (American Law Institute) 0 o 5 sio ey b yi 1, 4l oY a1 ol 55 Restatement
i b5 et gyt IS 06y S e A 4 ol e ol i 3 g g e D e
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Restatement of the Law of ) ju. o da . ooell (Restatement of the Law of Contracts)
Campbell Black, Henry, Black’s Law Dictionary, West Publishing Co., 1983, : (Tort

p.682
§ Case law
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! See Restatement (Third) supra no.4, at 2 and 3; see Lundmark, supra no.13 at 251-52.
? Manufacturing defects

% See Restatement (Third) supra no.4 § 2(a); see also Lundmark, supra no.13 at 251.

* Ibid.

> Design defects

¢ See Restatement (Third) supra no.4 § 2(b); see also Lundmark, supra no.13 at 251--52.
7 Information defects

% See Restatement (Third), supra no.4 § 2(c); see also Lundmark, supra no.13 at 252.
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! German Federal Court

? European Union directive

? Council Resolution of 14 April 1975 on a preliminary programme of the European
Economic Community for a consumer protection and information policy, 0J C 92, 25, 4,
1975,p. 1

* Directive 79/581/EEC concerning the indication of prices of certain foodstuffs, OJ L
158, 26. 6. 1979, p. 19. Directive as last amended by Directive 95/58/EC (OJ L 299, 12.
12. 1995, p. 11);
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! Directive 88/314/EEC conceming the indication of prices of non-food products, OJ L 142, 9. 6.
1988, p. 19. Directive as last amended by Directive 95/S8/EC (OJ L 299, 12. 12. 1995, p. 11},

* Machinery Safety Directive

? General Product Safety Directive :

4 DIRECTIVE 1999/44/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of
25 May 1999 on certain aspects of the sale of consumer goods and associated guarantees [Official
Joumnal L 141 of 04.06.1999]

% Council Resolution of 19 December 2002 on amendment of the Directive concerning liability for
defective products [Official Journal C 26 of 04.02.2003]

§ See Council Directive of 25 July 1985 on the approximation of the laws, regulations and
edministrative provisions of the Member States concerning liability for defective products, 1985
0.J. (L 210) at 29; see also Griffiths, supra no.8 at 370.
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! Objective liability

2 Liability without fault of the producer
3 Joint liability

* Wamings

% Instructions

f Defect

? Causation

* Damnages
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! See Griffiths, supra no.8 at 355-56.
2 Privity of Contract
% Donoghue v. Stevenson, 1932 App. Cas. 562 (Scot.); see Howells, supra no.6 at 70-71; Miller &
4Lcwell, supra no.25 at 171, See Stapleton, supra no.6 at 20; Griffiths, supra no.8 at 356.
Ibid
% See Donoghue supra no. 123 at 566.
¢ Neighbor principle
7 See Donoghue supra no. 123 at 588; see also Howells, supra no. 6 at 70-71; Miller & Lovell,
supra no,25 at 171; See Stapleton, supra no.6 at 20; Griffiths, supra no.8 at 356,
? See Donoghue, supra no. 123 at 580-81; see also Howells, supra no, 6 at 70-71; Griffiths, supra
no.8 at 358.
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! Contract law

? Negligence law

¥ Statutory law

9 See Griffiths, supra no.8 at 36062,
3 Ihid at 359.

¢ Sale of Goods Act

? Griffiths, supra no.8 at 359

® Unfair Contract Terms Act

® See Griffiths, supra no.8 at 360.
0 Ibid.

" Ibid,
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! European Product Liability Directive
2 Council of the European Communities
3 See supra no. 86; see also Griffiths, supra no. S at 369-75,
* See suprano. 86, art. 19,
3 EC Directive
6 See Consumer Protection, supra no. 4,
7 See Consumer Protection, supra no. 4, § 1{1) (Eng.); Grlfﬁths supra no. B at 354,
Opttonal
? See supra no. 86, art. 15. :
0 See Supra no. 86 at art. 15(1)b); see also Lundmark, supra no.13 at 255; See Consumer
Protection, supra no. 4, § 4(e), Lundmark, supra no.13 at 255.
" Product
'2 See Consumer Protection, supra no. 4, § 1{2).
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2 Ibid § 2(2).
3 Ibid §23).
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See Consumer Protection, supra no. 4; Restatement (Third), supra no.4: Restatement (Second),
supra no.d.
® Restatement (Second) , supra no.4.
7 Restatement {Third) , supra no.4
®See Consumer Protection, supra no. 4, § 2; Restaternent (Third) , supra no.4 § 1; Restatement
(Second), supra no 4., § 4024,
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! See Consumer Protection, supra no. 4, § 2(3).
? See Consumer Protection, supra no. 4,§2; Restatement (Third) , supra nod §2 cmt. ¢
Restatemnent (Second) , supra no.4. § 402A cmt. c.; See Restatement (Third) , supra no.4 § 2 cmt.
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Ymid

' Ibid

S Unprocessed agricultural items

¢ See Restatement (Second) , supra no.d. § 402A cmt. ¢.
? Restatement (Third) , supra no.4

® Tangible personal property

* Restatement (Third} , supra no.4 §§ 1%(a), 19 cmt. b.
' Agriculturat items

" See Consumer Protection, supra no. 4, § 1(2).
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! See Consumer Protection, supra no. 4, § 1(2); Restatement (Third) , supra no.4§ 19 cmt. b;
Restatement (Second) , supra no.4, § 402A cmt, e,

2 See Consumer Protection, supra no. 4, § 4(e); See Restatement (Third) , supra no.4 § 2 cmt. d.
This is also known as the “developmental risks defense.” See Lundmark, supra no.13 at 255-56;
See Stapleton, supra no.6 at 23942,

3 Restatement {Second) , supra no4.

* Ibid, § 402A emt. k.

* See generally Product Liability Desk Reference: A Fifty-State Compendium (Morton F. Daller
ed., 1998); Restatement (Third) , supra nod, §2 emt. d.; see generally Product Liability Desk
Reference: A Fifty-State Compendium (Morton F. Daller ed., 1998); see Consumer Protection,
supra no. 4,§ 4(e).

¢ See generally Product Liability Desk Reference: A Fifty-State Compendium (Morton F. Daller
ed., 1998); see also Howells, supra no.6 at 216,

" 4 Am. Prod. Liab. 3d, § 47:55 (1990). See Stephen J. Werber, The Constitutional Dimension of a
National Produicts Liability Statute of Repose, 40 Vill. L. Rev. 985, (1995) at 1053-55; see also
Product Liability Desk Reference: A Fifty-State Compendiom (Morton F. Daller ed., 1998), at 21
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(explaining Arizona found its statute of repose unconstitutional). See, e.g., Product Liability Desk
Reference: A Fifty-State Compendium (Morton F. Daller ed., 1998), at 121, 153, 161, 215, 267.

! See Consumer Protection, supra no. 4, § 1(1) (giving effect to the EC Directive); supra no. 86
art. 11; Stephen J. Werber, The Constitutional Dimension of a National Products Liability Statute
of Repose, 40 Vill. L. Rev. 985, app. at 1053-55 (1995); see generally, Product Liability Desk
Reference: A Fifty-State Compendium (Morton F. Daller ed., 1998). Section 1(1) of the Consumer
Protection Act incorporates the EC Directive that provides that each Member State “shall provide
in their legislation” for a ten-year statute of repose. See Consumer Protection, supra no. 4,§ 1(1);

2 See Consumer Protection, supra no. 4,§ 1(1); Council Directive, supra no.86, art. 11; Sec
Consumer Protection, supra no. 4, § 1(1). ’

4 See Consumer Protection, supra no. 4, § 1(1); see Council Directive, supra no.86.

4 See Griffiths, supra no. 8 at 359; Lundmark, supra no.13 at 24243,

* See Stapleton, supra no.6 at 20-22; Lundmark, supra no.13 at 245,

§ Statutory Law

? Contract Law

¥ See Giriffiths, supra no. & at 359-60.
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* Criminal law

* See Griffiths, supra no.8 at 359-60.

* Gee Jason F. Cohen, The Japanese Product Liability Law: Sending a Pro-Consumer Tsunami
through Japan’s Corporate and Judicial Worlds, 21 Fordham Int’l LJ. 108, 148 (1997), at 140,
147,

% Contingency fee

f See Mark A. Behrens & Daniel H. Raddock, Japan's New Product Liability Law: The Citadel of
Strict Liability Falls, But Access to Recovery is Limited by Formidable Barriers, 16 U. Pa. J. Int’l
Bus. L. 669 (1995} at 709..

7 bid,

¥ Ibid at 708-09.

¥ See Griffiths, supra no. 8 at 375,
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! Current evidence and discovery rules

? Federal Rule of Evidence

? Federal Rules of Civil Procedure. Rule 26(a)(1)
* strict product liability
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! See generally Treaty on European Union and Final Act, Feb, 7, 1992, Belg.-Den.-Fr.-F R.G.-Greece-fr.-ltaly-
Lux.-Neth.-Port.-Spain-U.K., 31 LL.M. 247 (1992}); see also Council Directive, supra no, 86.

2 Gee generally Council Directive, supra no.86; Mark A, Behrens & Daniel H. Raddock, Japan’s New Product
Liability Law: The Citadel of Strict Liability Falls, But Access to Recovery is Limited by Formidable Barriers,
16 U, Pa. J. Int’] Bus. L. 669 (1995); Lundmark, supra no.13.

} See Frank K. Upham, Privatization Regulation: Japanese Regulatory Style in Comparative and International
Perspective, 20 Fordham Int’l L.J. 396, 401 {1997}); George A. Zaphiriou, Unification and Harmonization of
Law Relating to Global and Regional Trading, 14 N. Ill. U.L. Rev. 407, 418-19 (1994).
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K Scott "Consumer kids: Winning the hearts and minds and $3% of the next generation of
consumers by understanding their behaviour’ in Marketing to Kids Conference Papers ITR
Conference Sydney 24-25 July 1995, 10 T Allard & S Molitorisz 'Virtual war in big plays for

teen  dollar The Sydney  Morning Herald 16 September 1995, 9;
http://www.austlii.edu.au/av/other/alre/publications/draftrercs
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: See Stapleton, supra no.6. at 20-21.

2 Strict liability

No fault doctrine

*See, . -, Council Directive, supra no. 86, at 29; Lundmark, supre ne.13 at 24243,
: Protectlng the consumer

Costs spreading

? See Escola supra no.19 at 436, 440-41; Keston supra no. 25 at 679-83 at 692-93; See Stapleton, supra
no 6. at 20-21,

¥ Federal safety laws and standards
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; See e.g., Howells, supra no. at 232; Griffiths, supra no.8 at 359-62.

Ihid
? See Howells, supra no.6 at 232. The aitude towards litigation in the United States has been described as
stemming from & “frontier mentality.” See id. “[Whereas in the past Americans would have shot someone who
injured them, they now take them o coun.” {d.
* See Michael J. Saks, Do We Really Know Anything About the Behavior of the Tort Litigation System—and
Why Not?, 140 U. Pa. L. Rev. 1147, app. B at 1292 (1992).
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