=== Comparative Law Biquarterly Volume 6. Issue 2. Serial Number 10. Autumn 2022. Pages 9 to 27.

Original Article

The feasibility study of preventive civil liability
with a comparative view of jurisprudence and
international law

Amin Pahkideh! *&| Javad Porkarami**, Saeid Kheradmandy *

! PhD Student, Department of Private Law, Faculty of Law and Political Science, Kermanshah Branch, Islamic
Azad University, Kermanshabh, Iran.

2 Assistant Professor, Department of Private Law, Faculty of Law and Political Science, Kermanshah Branch,
Islamic Azad University, Kermanshah, Iran.

3 Assistant Professor, Department of Private Law, Faculty of Law and Political Science, Kermanshah Branch,
Islamic Azad University, Kermanshah, Iran.

Q  20.1001.1.24237566.1401.6.2.1.0

d 10.22080/LPS.2022.23575.1341

Received:
May 21, 2022 Abstract
Accepted:

October 10, 2022
Available online:
November 23, 2022

Man-made changes in the structure of new materials and compositions with the aim
of meeting today's needs may cause long-term damage to which current civil liability
cannot respond well. Finding the cause of damage in the long-lasting damages with
their effects in the long run is a specialized issue that is beyond the capability of most
individuals. Thus, first, the attribution of the causal relationship is complex and
sometimes impossible. Second, the extent of the damage is such that even the richest
people cannot compensate for it in some cases. Third, if there is financial capability,
compensation will not be possible in most cases. Considering these items, there is a
need for prevention in civil liability. In this regard, it is necessary to introduce a new
literature in civil liability so that in case of such damages, preventive measures can be
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valid jurisprudential and legal sources, laws and conventions at the national and
international levels. Being inspired by jurisprudential capacities and based on various
rules such as warning rule and obligation to prevention of possible damage, customary
acceptance of prevention in international law and precautionary misconduct can
discuss about revolution in civil liability which has surfed beyond the limited
boundaries of the traditional civil liability and prevented damage in the future.
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Extended abstract

1. Introduction

According to the theorists, nowadays,
human activities should be prudent and
safe for the present and future generations
or their living environment. Thus, it is
necessary to take preventive measures
that are considered as law to guide human
being and prevent the harmful actions of
greedy people.

On the one hand, according to the
constitution, preventive law has been
predicted in some countries such as
Hungary, Italy, Austria, Switzerland,
Portugal, Czech Republic and Poland. On
the other hand, due to the appropriate
jurisprudential support that will be
respondent to any issue at any time, new
approaches can be considered in civil
liability law that make it possible to
prevent future damages.

Since extreme human occupation
around the world in some cases (which
cases did you mean?) caused heavy and
irreparable damages, the compensation of
which is restricted to the rules of
traditional civil liability. So, it is inevitable
to change the boundaries of civil liability.
The current civil liability can be raised
when the damage has occurred. But, given
the irreparable nature of some of these
damages, as well as their long-lasting
effects, it can be claimed that the current
philosophy of civil liability which is the
same as compensation and restoration,
negatively effects the annulment of the
subject (impossible ??) in these issues.
Appealing to preventive measures requires
a change of attitude towards the current
civil liability that will lead to the
transformation of judicial procedures.

This study aims to evaluate the
feasibility of preventive civil liability by
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using the jurisprudence and rules of
international law and to examine the
various dimensions of  preventive
measures as part of the modern civil
liability.

2. Methods

The data collection measure in this
study was analytical-descriptive.
Moreover, the preventive liability and the
feasibility of choosing preventive and
deterrent measures in civil liability have
been  investigated  through  valid
jurisprudential and legal sources, laws and
conventions at the national and
international levels.

3. Research Findings
There are several reasons to adopt
preventive liability.

1. The origin of prevention can be found
in custom. Although in the environmental
dimension, the principles of prevention
are of great importance, it is not limited
only to it. Conventions and laws of some
countries have adopted prevention as a
principle. Hence, it seems that we can
adopt the prevention from custom aspects
as in some countries according to certain
legal principles.

2. Acceptance of preventive
responsibility is associated with rational
and logical justification from the point of
view of the wise (?) as the reason behind
the irreparable damage to society was
unacceptable, and there is no ground to
prevent them in the law.

3. in the case of government and
regulatory bodies, this will be more
tangible that individuals are responsible
not to harm others. Therefore, when this
level of care is not actualized, it can be said
that precaution is not appropriately
accomplished, and in this regard, we can
refer to prevention.
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4. Conclusion

Relying on jurisprudence and some kind of
rules such as warning rule and obligation
to prevention of possible damage and no-
harm, it is necessary to introduce a new
literature in civil liability so that in case of
such damages, preventive measures can
be taken to reduce the damage.

Due to the novelty of preventive
concepts in Iran, a strategic policy in
preventive liability is needed, which needs
to be formulated and presented by an
independent ~ commission  including
experts, representatives of the people and
the  government. Our legislative
authorities should put this important issue
on the agenda and based the law on
prevention in civil liability, future damages
and harmful activities.

Proposed text for the draft
Whenever there is a probability of danger
in the future which may be highly
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destructive, temporary-permanent
actions should be taken to avoid losses. In
cases where no other irreparable
destructions occur with the non-
continuance of activity, the relevant
activity is paused until it is corrected.
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