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ABSTRACT

Components of states’ criminal jurisdiction
are based on domestic criminal law that
has been mandated by legislative will. But
this situation in relation to the criminal
jurisdiction of the Coastal State is subject to
restrictions that apply to division of maritime
areas. The ITLOS’s jurisprudence is an
example of the obligation to comply with the
components of the Coastal State’ criminal
jurisdiction in the High Seas that do not
precede record. The review of the ITLOS’s
jurisprudence is important in this regard, the
subject and purpose of this paper and have
new achievements that have been considered
by descriptive-analytical method of the
provisions of the UNCLOS. The main question
of this study is what are the components of
the prohibition of the High Seas’ criminal
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jurisdiction in the ITLOS jurisprudence? The findings of the study show
that the criminal jurisdiction of the Coastal State faces some limitations
as a result of the provisions of the UNCLOS. Transferring of absolute
jurisdiction over the affairs of a foreign ship to its Flag State in the High
Seas is an example of these restrictions. Accordingly, the Coastal State
cannot prosecute foreign ship’s offenses in the High Seas based on the
ITLOS’s jurisprudence.
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Extended Abstract]

Components of states’ criminal jurisdiction are based on domestic
criminal law that has been mandated by legislative will. But this situation
in relation to the criminal jurisdiction of the Coastal State is subject
to restrictions that apply to division of maritime areas. The ITLOS’s
jurisprudence is an example of the obligation to comply with the
components of the Coastal State’ criminal jurisdiction in the High Seas
that do not precede record. The review of the ITLOS’s jurisprudence is
important in this regard, the subject and purpose of this paper and have
new achievements that have been considered by descriptive-analytical
method of the provisions of the UNCLOS. The main question of this
study is what are the components of the prohibition of the High Seas’
criminal jurisdiction in the ITLOS jurisprudence? The findings of the
study show that the criminal jurisdiction of the Coastal State faces some
limitations as a result of the provisions of the UNCLOS. Transferring of
absolute jurisdiction over the affairs of a foreign ship to its Flag State in
the High Seas is an example of these restrictions.

Therefore, the exercise of criminal jurisdiction by the coastal State in
connection with the smuggling of fuel by the Norstar ship is justified
when the alleged fuel belongs to it or if it is traded in the territory of its
territorial sea. The coastal state is allowed to prosecute, seize and exercise
jurisdiction over the offending ship in these cases, in accordance with
the principle of internal sovereignty, which also applies in the maritime
territory. But there are no such conditions in the Norstar case. The coastal
state claims that fuel smuggling has been committed simply by abusing
the subsidized fuel of the Norstar. The use of subsidized fuel and the
privilege of non-payment of taxes due to it makes any unauthorized use
of fuel considered fuel smuggling, which can be prosecuted by the coastal
state. But the petroleum products that were the subject of the refueling
activity were initially sold to the Norstar ship from the legal bases of
the coastal state. This fuel has been used for navigation as long as the
Norstar ship has sailed in the coastal state. But when the Norstar entered
the high seas, the ship’s crew sold the fuel to yachts. This approach is
the basis for the coastal state to exercise criminal jurisdiction, while the
material element of the crime of trafficking is allegedly committed by the
coastal state in the high seas. the Norstar did not acquire fuel from illegal
sources. Accordingly, as long as it has been a fuel carrier in the territorial
sea, the contiguous zone and the exclusive economic zone of the coastal
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state, it has not committed any smuggling, so that it can be considered
starting from the area under the jurisdiction of the coastal state and ending
in the high seas. The fuel smuggling was carried out on the assumption
that the coastal state’s claims in the high seas were correct, which would
be dealt with by the flag state. Prosecuting this offense means that the
coastal State’s criminal jurisdiction over the Norstar ship is outside the
legal position for a specific maritime area.

In this case, the Coast state acknowledges, on the one hand, that the
activities of the Norstar ship took place outside its territory, just as the
results of the criminal proceedings of its respective courts show that the
activity of the Norstar ship was cross-border. On the other hand, the
coastal state believes that the reason for the seizure of the ship was to
preserve the causes of the crimes in its territorial waters. The provisions
of the Convention on the Law of the Sea do not authorize the coastal
state to seize a foreign ship at a third-country port on charges of legal
or illegal activities on the high seas when those offshore offenses do not
fall under the principle of universal jurisdiction. The ban has also been
upheld by coastal state’s criminal judges. Because the seizure of a ship
in the territory of a foreign state for refueling ships on the high seas was
covered by criminal investigations leading to the acquittal of the crew
and the return of the ship to its owner, arbitrarily and without relying
on the provisions of the Convention on the Law of the Sea. Criminal
investigations in this regard have not led to the collection of positive
evidence of the crime by the coastal state or a third party, alleging that
the operations carried out by the Norstar on the charge of fuel smuggling
and tax evasion. Accordingly, the crime attributed to the ship’s crew has
not been established by the criminal courts of the coastal state. The result
is that the ship was seized because of an alleged crime that did not occur.
In the first of all, the missing criminal evidence does not support the
prosecutor’s actions before, which included the seizure of the ship and
the arrest of its crew. As the ITLOS’s jurisprudence confirms, the coastal
state cannot prosecute Norstar ship’s offenses in the High Seas.
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