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ABSTRACT

Terminology related to minority issues in
international law has a broad impact on
managing the cultural diversity such as the
rights of racial, ethnic, national and language
groups and also the security of the states,
societal groups and in general human security.
Lack of transparency about the meaning
of words such as ethnicity, people, nation,
indigenous and different legal interpretations
surronding them, provoke a grave difficulty in
the course of coding and promoting minority
rights. This global challenge has created
much more serious confusion in countries like
Myanmar where minority- state relation is
highly securitized. Securitization of minority
issues along with this terminology ambiguity
in international law make the minority-state
relation in those country more complicated.
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This paper tries to show how the confusion around terminology affects
the minority issues in the legal context.
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Extended Abstract]

Terminology related to minority issues in international law has a broad
impact on managing the cultural diversity such as the rights of racial,
ethnic, national and language groups and also the security of the states,
societal groups and in general human security. Lack of transparency about
the meaning of words such as ethnicity, people, and nation, indigenous
and different legal interpretations surrounding them, provoke a grave
difficulty in the course of coding and promoting minority rights. This
global challenge has created much more serious confusion in countries
like Myanmar where minority- state relation is highly securitized.
Securitization of minority issues along with this terminology ambiguity
in international law make the minority-state relation in those country
more complicated. This paper tries to show how the confusion around
terminology affects the minority issues in the legal context.

However, there are two sorts of challenge in front of categorization
and identification of minorities. One general issue that all societies have
been faced with managing cultural diversity based on international law
system or Weakness of international mechanism to define minorities
and their rights that most of countries suffer from it( legal terminology).
Another challenge that is not global but related to some particular
group’s countries. Part of this unique difficulties is about securitized
minority state relation as kymlicka argued. This securitization in some
serious level impact on recognition and categorization of cultural
minorities as we see Myanmar. In such those countries, on the one side
without de-securitizing ethnic state relation, it would not be possible to
identify minorities completely, and on the other hand identification of
minorities themselves could be a considerable step to securitize minority
state relationship, undoubtedly this process is a mutual one. The recent
trends in International court of justice as well as International criminal
court around the Myanmar situation have showed why the discord on
terminology might become one of the essential root causes of war.

Two approaches of Multiculturalism and social relevance would
be considered as an assist. Kymlicka by highlighting societal culture
try to make distinguish between different groups and also answer this
question why we need minority rights. Kymlicka stress that societal
culture cover full range of human activities”. Societal culture involve
not just shared memory or values, but also common institution and
practice. In this stage, the social relevance that Fearon chooses it to
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define and categorize ethnic groups (as we see it in AMAR project)
could be considered as a complementary idea.” Socially relevant groups
that are not selected on any politically defined criteria such as being
at risk or politically relevant, socially relevant without any necessary
political activation. Fearon defines socially relevance as such:” we mean
when people notice and condition their actions on ethnic distinctions in
everyday life. Wherever Fearon and his collaboration pay attention just
the view of people identify who are minorities in one country, Kymlicka
does not restrict identification of minority just to self-identification.
For him, self-identification, the outlook of social and historian-scientist
would impact on labeling of minorities, albeit he accepts that some time
in spite of the existence of those factors, the international community
has not recognized one distinctive group as such. He also explains that
sort of combination of targeted and genetic rights would be helpful to
international minority system.

Focusing on the substance of minority rights might help us to identify
the holder of those rights and find proper terminology for addressing
the holder of minority rights. In current days that we have encountered
with the one almost shaped system and mechanism of minority rights
in international law, sometimes it could be useful to account on the
argument of behind the rights for identifying the holders of them. Under
the less area of law, we could see this phenomenon that just holders of
the rights choose the sort of rights that they benefited and even the legal
label for themselves. So it seems just self-identification method could
not work for identifying minorities as a rights holder, nor a just political
actor or social subjects.

So if want to answer that whether or not such kind of categories as
Kymlicka have been using even make sense outside western democracies
(Like Myanmar case), it is necessary to show that the problem is not
just lied down on the different governmental model or Democrat system,
or not just about a particular characteristics of societies, rather Verity
elements impact on legal categorization of minorities. So we should ask
how legal mechanism look after to politicized identities and the nature of
conflict which one society has faced.
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70. Jacques Leider, “Rohingya: The history of a Muslim identity in Myanmar”, Oxford Research
Encyclopedia of Asian History (2018), 3.

71. Nick Cheesman, “How in Myanmar “national races” came to surpass citizenship and exclude
Rohingya” Journal of Contemporary Asia 47(3)(2017): 461-483, 417.

72. A. Lindblom, E. Marsh, T. Motala, and K. Munyan. “Persecution of the Rohingya Muslims: Is
genocide occurring in Myanmar’s Rakhine State? A legal analysis”, Allard K. Lowenstein International
Human Rights Clinic, Yale Law School, Fortify Rights. http://www. Fortify rights. Org/downloads/Yale_
Persecution_of_the_Rohingya_October_2015. Pdf (2015).

73. Application instituting proceeding and request for provisional measures, Republic Of The Gambia
V. Republic Of The Union Of Myanmar,11/Nov/2019, https://www.icj-cij.org/files/case-related/178/178-
20191111-APP-01-00-EN.pdf, access on 20/MAR/2020/

74. Common Interests

75. Erga Omnes.
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76. Members of the Rohingia group.

77. In the Court’s view, the Rohingya in Myanmar appear to constitute a protected group within the
meaning of Article II of the Genocide convention.

78. The Court’s references in this Order to the “Rohingya” should be understood as references to the
group that self-identifies as the Rohingya group and that claims a longstanding connection to Rakhine
State, which forms part of the Union of Myanmar.

79. Namely the right of the Rohingya group in Myanmar and of its members to be protected from acts
of genocide and related prohibited acts mentioned in Article I11.

80. Fundamental values

81. In view of the fundamental values sought to be protected by the Genocide Convention, the Court
considers that the rights in question in these proceedings, in particular the right of the Rohingya group
in Myanmar and of its members to be protected from killings and other acts threatening their existence
as a group, are of such a nature that prejudice to them is capable of causing irreparable harm. Para 70.

82. The Court is of the opinion that the Rohingya in Myanmar remain extremely vulnerable.
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91. .Plausible Rights.
92 .Pre-Trial Chamber.
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93 .Khola _ a derogatory Burmese term.
94 Self-identification.
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