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ABSTRACT

According to Article 292 of the Iranian Civil
Code, substitution of an obligation has three
types, one of which is substitution of the
creditor. Many jurists believe that Paragraph
3 of the mentioned Article has mistakenly
defined cession of claim instead of novation
and therefore, there is a lack of a thorough
definition for novation by substitution of
creditor in the civil code. In this paper, in
addition to clarification of the differences
among these two legal terms, a critical
review of their distinctions regarding their
legal background, change or existence of
the obligation, extent of validity and parties
of the legal relationship and also the state of
guarantee of the obligation has been done.
As a result, it's been found that in Iranian
legal system, the legislator has independently
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accepted both of the legal terms of cession of claim and novation by
substitution of the creditor. Moreover, although the regulations of
novation has been legislated briefly in only two Articles of the civil
code, its complete nature, specific conditions and legal effects can be
recognized by consideration of general rules of contracts and there is no
room for confusing it as a subdivision or type of cession of claim.
Keywords: Cession of claim, debt, novation, novation by substitution of
creditor, Transfer of Obligation.
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Extended Abstract]

A type of novation, a well-known institution derived from the Roman
law, and cession of claim seem to have confusing regulation similarities
in Iranian law, based on different understandings of certain civil code
Articles. Novation is a contract where parties agree on the substation of
a new obligation in place of the original one, when the two obligations
differ in one element. However, cession of claim is an agreement by
which a personal claim is transferred from the assignor to the assignee,
while the original creditor loses his right to claim and the new creditor
gains that right. In the matter of cession of claims, it was the creditor who
changed. Therefore, the recent creditor substitutes for the prior one for
the same claim. However, when it comes to novation, the prior obligation
is replaced by the recent obligation, so there would be a correlation
between the extinction of the prior obligation due to a single element,
such as subject matter, cause, obligator as well as promisee, and the
substitution of the recent obligation. Indeed, two different obligations are
discussed here not one. Now, the question arises as to whether the legal
institution concerning cession of claim and novation differ and if so, what
are distinctions between them? It is worth noting that the wording of
paragraph 3 of Article 292 of the Civil Code raises doubts about the issue.
The next question is whether there is a contradiction between novation and
cession of claims in terms of guarantees, securities, and accessories to the
debt. According to Article 292 of the Iranian Civil Code, substitution of
an obligation has three types, one of which is substitution of the creditor.
Many jurists believe that Paragraph three of the mentioned Article has
mistakenly defined cession of claim instead of novation and therefore,
there is a lack of a thorough definition for novation by substitution of
creditor in the civil code and hence, many believe that in the absence of
a legal base, novation by substitution of creditor has not been adopted by
Iranian legislator. However, this research giving a deep description of the
subject and using an analytical legal approach concludes that paragraph
three of Article 292 of the civil code must be related to novation and
not cession of claim. It is clearly discussed that arrangement of this
paragraph under an Article describing novation can indicate its nature
and believing it to be of novation’s nature is more acceptable regarding
codification rules. Furthermore, regarding Article 293 that suggests “any
securities laid down in the original agreement will not be binding under
the subsequent agreement, unless the two parties have made express
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stipulation to that effect”, this approach is more sensible. In this paper,
in addition to clarification of the differences among the two major legal
terms discussed, a critical review of their distinctions regarding their
legal background, change or existence of the obligation, extent of validity
and parties of the legal relationship and also the state of guarantee of the
obligation has been done. As a result, it’s been found that in Iranian legal
system, the legislator has independently accepted both of the legal terms
of cession of claim and novation by substitution of the creditor. Moreover,
although the regulations of novation has been legislated briefly in only
two Articles of the civil code, its complete nature, specific conditions
and legal effects can be recognized by consideration of general rules of
agreements and there is no room for confusing it as a subdivision or type
of cession of claim. Furthermore, it is widely accepted that since the
prior obligation becomes extinct and is replaced by a new one through
novation, guarantees associated with the prior obligation will no longer
apply to the subsequent obligation. However, regarding the cession of
claims, only the creditor changes and the obligation remains in force.
As a result, being derivatives, guarantees would remain following
the cession. To put it simply, the same obligation along with all of its
elements are transferred, so the association between the obligation and
its origin is maintained. Finally, it is notable that the need to novation, as
a legal requirement where extinction of prior guarantees and securities
are thought of as its effects, has been well felt in the modern contractual
and commercial relations, to the extent that substantial difficulties would
arise in the absence of it.
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