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» European Union Divorce Law Pact or Rome Il Regulation, formally Council Regulation (EU)

No. 1259/2010 of 20 December 2010 Implementing Enhanced Cooperation in the Area of the Law
Applicable to Divorce and Legal Separation. (see, L343, Official Journal of the European Union 20

December 2010, 10-16)
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1. Treaty Establishing the European Economic Community (TEEC).
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2. Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008
on the Law Applicable to Contractual Obligations (Rome I).

3. Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007
on the Law Applicable to Non-Contractual Obligations (Rome II).

4. Council Regulation (EC) No 2201/2003 of 27 November 2003 Concerning Jurisdiction and
the Recognition and Enforcement of Judgments in Matrimonial Matters and the Matters of Parental
Responsibility, Repealing Regulation (EC) No 1347/2000.
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5. Aude Fiorini. “Rome I1l—Choice of Law in Divorce: Is the Europeanization of Family Law
Going Too Far?” International Journal of Law Policy and the Family 22 (2008): 175-205.
6. Laurie Goering. “International Divorce a Murky Pit.” The Chicago Tribune. accessed June 10,
2018, http://articles.chicagotribune.com/2008-11-14/news/0811130140_1 divorce-couples-laws.
7. International Divorces.
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See, House of Lords - European Union Committee, Rome 11l — Choice of Law in Divorce, 52nd
Report of Session 2005-2006 (HL Paper 272) December 2006, 8-9.
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See, Renata Goldirova, “Two-speed Europe May Emerge over Divorce Rules”, Euobserver, July
25, 2008, https://euobserver.com/justice/26546.
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9. Article 81 (3) of Consolidated Version of the Treaty on the Functioning of the European
Union:

3. Notwithstanding paragraph 2, measures concerning family law with cross-border implications
shall be established by the Council, acting in accordance with a special legislative procedure. The
Council shall act unanimously after consulting the European Parliament.

The Council, on a proposal from the Commission, may adopt a decision determining those
aspects of family law with cross-border implications which may be the subject of acts adopted by
the ordinary legislative procedure. The Council shall act unanimously after consulting the European
Parliament.

The proposal referred to in the second subparagraph shall be notified to the national Parliaments.
If a national Parliament makes known its opposition within six months of the date of such
notification, the decision shall not be adopted. In the absence of opposition, the Council may adopt
the decision.

10. Official Journal of the European Union, L 189, July 22, 2010, 12.
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11. Article 81:

1. The Union shall develop judicial cooperation in civil matters having cross-border implications,
based on the principle of mutual recognition of judgments and of decisions in extrajudicial cases.
Such cooperation may include the adoption of measures for the approximation of the laws and
regulations of the Member States.

2. For the purposes of paragraph 1, the European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, shall adopt measures, particularly when
necessary for the proper functioning of the internal market, aimed at ensuring:

(@) The mutual recognition and enforcement between Member States of judgments and of
decisions in extrajudicial cases;

(b) The cross-border service of judicial and extrajudicial documents;

(c) The compatibility of the rules applicable in the Member States concerning conflict of laws
and of jurisdiction;

(d) Cooperation in the taking of evidence;

(e) Effective access to justice;

(f) The elimination of obstacles to the proper functioning of civil proceedings, if necessary by
promoting the compatibility of the rules on civil procedure applicable in the Member States;

(g) The development of alternative methods of dispute settlement;

(h) Support for the training of the judiciary and judicial staff.

3. Notwithstanding paragraph 2, measures concerning family law with cross-border implications
shall be established by the Council, acting in accordance with a special legislative procedure. The
Council shall act unanimously after consulting the European Parliament.

The Council, on a proposal from the Commission, may adopt a decision determining those
aspects of family law with cross-border implications which may be the subject of acts adopted by
the ordinary legislative procedure. The Council shall act unanimously after consulting the European
Parliament.

The proposal referred to in the second subparagraph shall be notified to the national Parliaments.
If a national Parliament makes known its opposition within six months of the date of such
notification, the decision shall not be adopted. In the absence of opposition, the Council may adopt
the decision.
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13. Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and
the recognition and enforcement of judgments in matrimonial matters and the matters of parental
responsibility (Official Journal of the European Union, L 338, December 23, 2003, op.cit., 1).

14. Article 328 (1):

1. When enhanced cooperation is being established, it shall be open to all Member States, subject
to compliance with any conditions of participation laid down by the authorizing decision. It shall
also be open to them at any other time, subject to compliance with the acts already adopted within
that framework, in addition to those conditions.

The Commission and the Member States participating in enhanced cooperation shall ensure that
they promote participation by as many Member States as possible.
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15. Official Journal of the European Communities, L 174, June 27, 2001, op.cit., 25.
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16. Article 21 Charter of Fundamental Rights of the European Union (2000/C 364/01):

1. Any discrimination based on any ground such as sex, race, color, ethnic or social origin,
genetic features, language, religion or belief, political or any other opinion, membership of a
national minority, property, birth, disability, age or sexual orientation shall be prohibited.

2. Within the scope of application of the Treaty establishing the European Community and of the
Treaty on European Union, and without prejudice to the special provisions of those Treaties, any
discrimination on grounds of nationality shall be prohibited.
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17. Principle of Subsidiarity.
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21. Article 351 of Consolidated Version of the Treaty on the Functioning of the European Union:

The rights and obligations arising from agreements concluded before 1 January 1958 or, for
acceding States, before the date of their accession, between one or more Member States on the one
hand, and one or more third countries on the other, shall not be affected by the provisions of the
Treaties.

To the extent that such agreements are not compatible with the Treaties, the Member State or
States concerned shall take all appropriate steps to eliminate the incompatibilities established.
Member States shall, where necessary, assist each other to this end and shall, where appropriate,
adopt a common attitude.

In applying the agreements referred to in the first paragraph, Member States shall take into
account the fact that the advantages accorded under the Treaties by each Member State form an
integral part of the establishment of the Union and are thereby inseparably linked with the creation
of common institutions, the conferring of powers upon them and the granting of the same
advantages by all the other Member States.
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22. Article 331 of Consolidated Version of the Treaty on the Functioning of the European Union:

1. Any Member State which wishes to participate in enhanced cooperation in progress in one of
the areas referred to in Article 329(1) shall notify its intention to the Council and the Commission.

The Commission shall, within four months of the date of receipt of the notification, confirm the
participation of the Member State concerned. It shall note where necessary that the conditions of

«—
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participation have been fulfilled and shall adopt any transitional measures necessary with regard to
the application of the acts already adopted within the framework of enhanced cooperation.

However, if the Commission considers that the conditions of participation have not been
fulfilled, it shall indicate the arrangements to be adopted to fulfil those conditions and shall set a
deadline for reexamining the request. On the expiry of that deadline, it shall re-examine the request,
in accordance with the procedure set out in the second subparagraph. If the Commission considers
that the conditions of participation have still not been met, the Member State concerned may refer
the matter to the Council, which shall decide on the request. The Council shall act in accordance
with Article 330. It may also adopt the transitional measures referred to in the second subparagraph
on a proposal from the Commission.
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Along with the EU’s attempts to consistency of resolution of conflict
of laws’ rules, in the union level, and after enforcement of 1st Rome
regulation (on contractual), and 2nd Rome (on non-contractual
obligations), European council issued some rules about applicable law
on divorce cases, in December 2010, which is called 3rd Rome
regulations. These regulations accept the parties’ wills to choose the
applicable law on divorces in some limited cases. According to Article
5 of these rules, parties could choose the applicable law on divorce
case, among their lex loci, their prior lex domicilii, and the law of
respecting country of one of the parties or lex fori. Parties should
make a written agreement to choose applicable law that should be
concluded, maximally, up to the hearing session. In the case of failure
of determination of applicable law by couples, the lex loci while
proceeding, their prior lex domicilii, their respecting country’s law (if
they have same nationality), and at last the lex fori will be applied
respectively. If there is no regulation for divorce in applicable law, or
there is a prevention base on gender for one of the parties, the lex fori
will be replace, this rule would have effect on divorce cases in those
countries in which divorce is in the Men’s hands, such as Iran.
Rejecting of renvoi is one of those matters that have been emphasized
in these regulations. So the substantive rule determined country, by
these regulations, is considered not the rules of resolution of conflict
of laws.
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