Journal of Criminal Law and Criminology: V 9, Issue 18, Autumn-Winter 2022

The State of Empirical Approach to Punishment in Iranian

Criminal Law

Rahim Nobahar** Mohammad Javad Kebriti Kermani?

1. Associate Professor, Department of Islamic Law, Faculty of Law, Shahid Beheshti University, Tehran,

Iran.

*. Corresponding Author: Email: r-nobahar@sbu.ac.ir
2. Ph.D. Student in Criminal Law and Criminology, Faculty of Law, Shahid Beheshti University, Tehran,

Iran.

Email: m_kebritikermani@sbu.ac.ir

199

Publisher:
Shahr-e- Danesh
Research And Study
Institute of Law

Article Type:
Original Research

DOI:
10.22034/1CLC.2021.269744.1461

Received:
3 April 2021

Accepted:
14 August 2021

Published:
19 February 2022

ABSTRACT

Empiricism, as a philosophical school, has been
influential in various fields of science through
suggesting experiential method. The usage of this
method in criminal law is also being expanded.
Due to the religious foundations of law in Iran, it
is necessary to recognize the possibility of using
empirical method in Iranian criminal law system.
According to some articles of Iranian constitution,
using advanced human experiences and trying to
advance them in order to achieve the goals of the
Islamic Republic of Iran is necessary. Among the
sources of Islamic law is bina al-oqala i.e. common
sense or manner of the wise people and there is no
doubt that wise people rely upon experience. Even
though experiential studies don’t result in surety
and certainty, they bring credible conjecture
and Islamic view recognizes credibility of such
knowledge. In practice, Iranian legislator has
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paid attention to the findings of experiential studies less and more in all types
of punishments like had (prescribed punishment), qisas (retaliation), diyah
(blood money or compensation) and ta’zir (discretionary punishment). The
legislator's benefit from empirical findings in Iranian criminal law, however,
has not been based on statistical and precise studies. This shortcoming, in its
turn, has resulted in a huge number of changes which have not been based on
considering the previous experiences.

Keywords: empiricism, Iranian Criminal Law, had (prescribed punishment),
qisas (retaliation), diya (blood money), ta‘zir (discretionary punishment).
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Extended Abstract]

This study investigated the linguistic norms in forensic discourse of
judge-defendant in criminal courts of the Islamic Republic of Iran. To achieve
this goal, McMennamin’s (2002) linguistic model concerning the linguistic
prescriptive, and descriptive variations and deviations from the linguistic
norms was followed. Data were collected through observing fifty 10-minute
video clips of Karbaschi’s defendants as the former mayor in Tehran which
were selected accidentally. The data were analyzed statistically through
descriptive statistics. Findings were divided into three categories of verbal
norms: standard, change and deviation. The findings revealed that the judge
and defendant had different performance regarding linguistic norms variation
and deviation. The usage of words through non-standard language have a vital
role in representing the defendant's social status. Power, status, and solidarity
affect people’s interactional communications. Forensic discourse implicitly
depicts hierarchical level, superordinate and subordinate’s structures within
the linguistic community. While the judge followed standard norms, Karbaschi
changed and deviated from the norms more significantly than the judge did
to notify them the formality of situational context through social distance.
Whereas, the judge observed the linguistic norms within the court based on
the custom of the society leading to non deviated speech norms. Through
communication skills and observance of the rules and principles of conversation
concerning descriptive and prescriptive speech and stylistic norms, social
interactions can be improved to cause positive behaviors and avoid negative
reactions. The usage of correct verbal communication and constructive words
boost efficient communication in legal discourse. The strong power of the judge
requires him to use different communication skills referring to defendants.
Maybeas a member of society, whether at the upper or lower social class, they
are less likely to try to follow the linguistic norms that are common among
the people of the society and prefer to deviate from them. They sometimes
forget about judges, juries, and lawyers in the criminal court, and question
their language behavior by using incorrect and unsuitable sentences. Prohibited
words and taboos exist in the words of every ethnic, nation and culture, and
the number of these words should be reduced or increased from one culture
to another. Expressing them for the reasons such as shame, fear and beliefs
is contrary to the Islamic literature and sharia. Different social classes also
determine the extent and type of such words. In some cases, linguistic taboos
were observed in the defendant's speech, and in most cases, he employed
structurally unarranged sentences in which the elements of the sentence were
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not in their proper place, and the contradiction in their speech was so high as a
proof of his guilt. Observing moral norms, whether grammatical or behavioral,
is considered as one of the most fundamental value components of a society's
culture, which is used in various contexts. In general, judges use sentences and
utterances that are specific to the time and place depending on the context of
the court. Judges as chair of the court have a strong control over the context
and do not speak outside the context. In the discourse of judges, all prescriptive
and descriptive linguistic norms have their own importance and, in accordance
with the court environment, they use the language norm, change and deviation
from it in legal interactions in the court sessions in order to have their own
discourse effect on the accused, to determine the truth and prove their guilt.
By following the values and norms of the society, they shape social identity
and choose the type of their verbal behavior in accordance with the custom of
society. Since the common components of prescriptive and descriptive norms of
speech are the desired mode of performance, changes in verbal rules and norms,
and deviation from grammatical norms of standard language, non-observance
of prescriptive and descriptive norms is the beginning of an anomaly that is
different among the judges and the accused. The slang and accepted language
of the society is simple and far from complexity. One of the linguistic traditions
for abbreviation is the verbal and figurative omission of some parts of speech In
standard language, the text is continuous and most omissions are done literally,
but sometimes omissions are made according to the context and meaning
of the sentence and the cultural context. In the words of the judge and the
accused, there was a figurative omission when deviating from prescriptive and
descriptive norms, which was done to highlight a specific message. The scope
of influence of linguistic and social norms covers all aspects of individual and
social life. Grammatical norms determine how social relationships and verbal
behaviors. Through a special linguistic structure, defendants try to change the
view and mentality of judges and judicial authorities towards them aware of the
cultural and religious context of their society and pay attention to their beliefs
and prejudices, and make their attitudes towards them positive, In this way,
they attempt to distract their minds in favor of themselves. Somehow acquit
themselves from accusation and make the crime just a small mistake. Their
social misbehavior is so high that it also affects their discourse. Social value is
important in gaining a higher identity and higher social status. Although social
prestige is a source of social and political power, in some cases the judge’s
justice requires him to protect the moral values and laws and norms of society
and be impartial to them. This in itself indicates the pattern of behavior and
language of judges that people in society should follow as the sample.
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