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ABSTRACT

Two models of pretrial investigation
with and without judicial supervision are
used in ICC and Iran criminal procedure.
Judicial supervision means the existence
of an independent judicial authority at the
preliminary investigation stage that does not
interfere with the gathering of evidence, and
usually hears the prosecutor at three stages
of privacy entry, breaches of liberty and
committal the case to trial after investigation.
Pretrial chamber in ICC is responsible for
hearing the prosecutor's request to announce
the end of the pretrial investigation and send
the case to the next stage; while in the Iranian
procedure, decision of investigation judge
and approval by prosecutor is sufficient and
no other stage is considered before the start
of the trial. The presence of a supervising
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judge on privacy and liberty is in line with fair trial standards, and the
intervention of this authority in announcing the end of the investigation
will prolong the trial. As a result, the Iranian procedure is better than the
International Criminal Court procedure in this area, and of course it faces
this challenge that instead of reasonable suspicion criterion, it uses the
criterion of proving beyond any reasonable doubt at the end of this stage.
Keywords: Judicial supervision, Pretrial chamber, Pretrial investigation
end, Prosecutor, Investigation judge.
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Extended Abstract]

The pre trial investigation models with and without judicial supervision
prevailsinthe international criminal Courtand Iranian criminal procedure,
respectively. The meaning of judicial supervision is the presence of an
independent judicial authority in the pre trial investigation stage that is
not involved in gathering evidence, and usually presents in three stages
of privacy entrance, warrants that violate freedom and deciding on the
adequacy of investigation at the request of the prosecutor, and makes a
decision based on the evidence provided. Usually, the first model prevails
in the criminal procedure of countries belonging to unwritten law and the
second model prevails in the criminal procedure of countries belonging
to written law, including Iran. Among these supervisory judicial
institutions, we can mention magistrate judges in criminal procedure in
countries such as the United States and England, or the grand jury in
American procedure. These authorities are responsible for supervising
the work of the prosecutor in the pre trial investigation stage, and the
basis of their existence is the lack of judicial power for the prosecutor.
Usually, in the criminal procedure of unwritten law, the prosecutor is not
considered as a judge, and as a result, he is not allowed to make decisions
about the most important rights of people. So, if he needs to enter privacy
or arrest, he submits his request to the supervising judicial authority. In
written criminal procedure, including Iran's procedure, prosecutors and
investigators are considered as judicial authorities and there is no other
supervisor on their work. The fact that their decisions are objectionable
at another stage does not mean that there is an observer. Although in
some of the countries involved in written procedure, supervisory judicial
authorities have arrived, such as the judge of pre trial investigation in
Italy and the judge of liberties and detention in France, but Iran's criminal
procedure have not benefited from these authorities. In such a way that in
order to make a decision about entering the privacy of people or making
a decision about the adequacy of the pre trial investigation and sending
the case to the court, the prosecutors act independently and are not under
the supervision of another judicial authority. The International Criminal
Court procedure imitate the unwritten criminal procedure, and especially
the English criminal procedure have benefited from the model with
judicial supervision, unlike the Iranian procedure. The pre-trial chamber
examines and decides on the request of the court prosecutor in different
stages of criminal procedure. For example, if the prosecutor of the
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court deems it necessary to arrest someone, or if it is deemed necessary
to enter the privacy of individuals to gather evidence, the prosecutor,
who is considered as one of the executive organs of the court, will refer
to the pre-trial chamber and obtains the necessary permission. This
monitoring is also sufficient in the stage of announcing the end of the pre
trial investigation to send the case to the court. In court procedure, the
pretrial chamber is responsible for monitoring the prosecutor's request
to announce the end of the pre trial investigation and send the case to
the next stage; while in the Iranian trial, the decision of the investigator
and the approval of the prosecutor are sufficient and no other stage is
considered before the trial. The important thing about court procedure is
that before the case is sent to the trial stage, a mediation session is held
between the court prosecutor and the accused and their lawyers, and the
pre-trial chamber decides on the sufficiency of the evidence to send it
to the court stage and trial. Takes Jurisprudence in the court has shown
that the existence of such a process will greatly delay the procedure; In
addition, the pre-trial chamber, opposes the request of the prosecutor in
very few cases. In no way can the importance of deciding to send the
case to the court and announcing the end of the pre trial investigation be
compared with the steps of entering the privacy of people and ordering
their arrest. Because freedom and privacy are undoubtedly the most
important rights of people in the judicial process. The presence of a
supervising judge regarding privacy and freedom, is in accordance with
the standards of fair procedure, and the intervention of this authority
in the phase of announcing the end of the investigation will delay the
procedure. As a result the Iranian procedure, in this part, are better than
the procedure of the International Criminal Court, and of course it is
facing the challenge that it uses the rule of proving the matter beyond any
reasonable doubt at the end of this stage instead of the rule of existence
of reasonable evidence, to end the pre trial investigation.
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