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ABSTRACT

Like most social norms, Punishment is also
rooted in human history and is old as society
itself, so it should be considered a “socio-
historical structure”. Thus, no punishment
should be considered a Religion invention. In
actuality, any kind of punishment comes to put
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Intended values and norms in place. Different
religions including Islam verified and support
these laws for social necessity. This article
suggests the Islamic penal system is influenced
by the Collective conscience's desire for crime
punishment and showing-off ruler dominance.
so contrary to stereotypes and sanctifying
ideas about Islamic criminal law, Punishment
is a social phenomenon formed in response
to the people's needs at that specific time and
was an extension of the ruling power. That
means due to collective conscience approval
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and ruling power utilization, those types of punishment were justified in
the Age of Jahiliyyah social relation. Now if we take previous statements
as a fact then it seems so obvious that the Troubled Penal systems of
Islamic countries like Iran need reform in sync with accepted human
rights laws. In other words, with a historical perception and away from
subjectivism in this field, the system of punishment based on the elements
of the contemporary world must be implemented.

Keywords: historicity, corporal punishment, Human Law, Collective
conscience, power.
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Extended Abstract]

In the light of the social constructivism theory, the nature of all
punishments has been established through history and so no religion has
brought them as a gift. In other words, punishments are sociohistorical
structures in which culture, society, and politics have played the
important role in their emergence, so they do not have inherent quiddity
or identity of their own, and only their function in society has given
them legitimacy. By this approach, punishment has long been an integral
part of human life, so the punishment should be considered as a child of
"time" and not "religion". Although different religions have approved
numerous forms of law according to the revelation of the time and place
in fact institutional punishment has been shaped through human history
and therefore to consider religion as its origin is contrary to this view.

However, in the common approach, regardless of the above reality,
Hudid and Qisas are considered a hard-religious fact, which exactly
that kind of notion has protected them from any change over time. The
most disturbing and reprehensible effect of this devotional view about
punishment shows itself in some contemporary Islamic governments, as
a deliberate disregard for human rights considerations. From the authors'
point of view, any perception that does not consider the effects of the
age of revelation criteria in the criminal theory of Islamic law, can't
draw a true picture of this system, as such an approach lacks the finesse
required to understand characteristics and conditions of time and place
of revelation and related manuscripts.in order to accurately and correctly
recognize the penal system of Islamic law comprehensive research on
the requirements and relations governing the age of revelation must be
done.

Historical studies in this field should convince any fair arbiter to
see the Prophet of Islam (PBUH) as a reformer and not the messenger
of punishment. His role in the Arab community was a conscious and
wise person. He tried to prune the established penal system. Prophet's
penal system undoubtedly influenced society and in return influenced by
society. Therefore, the effectiveness of sociological components such as
"collective conscience™ and "power" in this criminal system cannot and
should not be overlooked easily. The present study, by dissecting these
two subjects, concludes that in the age of revelation and in the coexistence
of Jahiliyyah, which according to authoritative historical sources,
violence, and harshness were characteristics of this era determining a
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punishment, contrary to their beliefs and values, was impossible. In a
human society that has accepted the series of criminal punishment rules
and eagerly insists on its enforcement, it's not possible to abolish the
established penal system and replace a new system that has no root or
approval in that society, so in that context, one can only start improving
and rebuilding the existing system.

Also, along with the collective conscience, the ruling power in the
age of revelation cannot be ignored. In other words, the rulers of that
time, as today, used punishment as a tool in order to maintain and elevate
power. This criminal punishment monopoly, since it was in harmony
with the collective conscience, has the greatest advantage for those in
power. Because in traditional societies such as the Arabian Peninsula,
where the majority of the population was often Bedouin, the torturous
and violent punishments demanded by society's collective conscience
reduced the likelihood of disobeying authorities because it was in line
with the collective will. Accordingly, the rulers, in their own interests,
used collective conscience as a tool to determine the punishment, and
sharia legislators Due to the utility of these punishments have enforced
them after modification.

Finally, in the current situation of the world, there seems to be no
objection to putting an end to corporal punishments called sharia. This
position is reinforced when we find out those factors that influenced
the birth of the Islamic Sharia penal system have lost their relevance
at the present time. In other words, the way of life, mood, and society's
morals have undergone a fundamental change compared to the past ages
and corporal punishment is no longer approved. Also, the structure of
power and the way it is applied to its subjects are influenced heavily
by collective conscience. It's undergone considerable transformation.
Corporal punishments no longer have the desired effect, and the authority
can impose punishments such as imprisonment or fines. They are likely
to prove most effective without eliminating the convicts or afflicting
them. Therefore, it is unlikely that reviewing the penal system of Islamic
societies and updating them according to human rights achievements
have a religious or rational prohibition.
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