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Abstract

Peremptory norms can preserve the order, values, and objectives of a legal system. If
a legal system contains peremptory norms, they indicate its advancement. Since the
conclusion of the 1969 Vienna Convention on the Law of Treaties, there has been a
great deal of criticism regarding the ambiguity of and contradiction in the definition
of peremptory norms. Many jurists and schools of international law have developed
various theories on the concept of jus cogens that tie its non-derogable characteristic
to different foundations. In this article, the writer, applying pure legal techniques,
will study the peremptory norms’ recognition elements and will try to reconcile
different legal theories regarding the basis of jus cogens, using a dialectical method.
Eventually, a comprehensive criterion for recognition of peremptory norms will be
presented.

Keywords
legal technique, peremptory norms (jus cogens) , non- derogable, erga omnes
obligations, international public order, system.

1. Assistant Professor of Law, Faculty of Law, Shahid Beheshti University, Tehran, Iran (Corresponding
Author). Email: shmahmoody@yahoo.com

2. PhD Student in International Law, School of Law, Shahid Beheshti University, Tehran, Iran.
Email: Farhadbagheri69@gmail.com

Received: June 7, 2021 - Accepted: June 27, 2021

This is an Open Access article distributed under the terms of the Creative Commons
Attribution 4.0 International, which permits others to download this work, share it with others and Adapt
the material for any purpose.


mailto:Farhadbagheri69@gmail.com

VeA-FAY AP oLl ¥ 5 )lod DY 555« sogos B lalllas Aolikiad
DOI: 10.22059/jplsq.2021.325248 2795

Mol B sy 00T usl g Lole g o) o5 SIS

(293 _ ook 1dlis ¢ 5)

Yg;)ﬁlg J\A} e*\gsé}o:u SO dew

o.\,S.g

33 0yl aelgd 392 .ol o9 plla S Glaal g oyl (plas Jadl> ailes oo ool aclgs
O VAP saiales sliwl ey 5l lo Baam plla G 8,0y 5l lis Bads pllas S
potio b o] oyl 5 plal doas asles ol 51 ool 5 sloolinl wolualee oi> ogas 4o
5 Jlellips > a LB ColSe a5 Cewl L jo cpl sl 485 O jgu0 0 0] Bacls
oyl Ty aS ailes S ail )l pogie cnl 5l (Fslite slaas il o8 s ye Gl (Llasi
Dby L odigi cadlie ol jo 0 tijge o) Jglite Gl |y (T 0515 8,05 5 (05
il g loa lai o 0pal aslsd lolid jolic (o) (b o Boi Game ST 5 s
aclgd olwlid gl azrgapar 9290 (590 5 Syl a5 WS e DLl ¢ Bodo i
L s iy S o g (ol pate SO 8 LT 51 SG 50 g s (BT 0]
e A i 53 s o5 e Sl e i sl i e LS s,
azil (o] bl ams oo las a5 aas o )l ool Bacld Slulis jslaieds sal> 4 51,8
g el cogas plas g LS Lo ), a5 s cwal T Slolis 500l 30cl 5,40 0

el ot allas Sy Gilanl 5 0,55 aSL celss ol ol

O\fj\j..\.:.lf

el sogas wlss allss (Jgaiple 8l ¢ Jsoe Ll w0 el susls o Spi> SCiSH

(J g 8aiag ) Ol ey 5 e (it Sl Rl ¢ Bgi buSLasly HLoliwl )
Email: shmahmoody@yahoo.com
Ol ol e st S olRidls (gaa suSiiile ¢ Holliy od> (5258 (gemmiils Y
Email: farhadbagheri69@gmail.com
VEe el F/ 8o dy gyl = Ve YN il e gl


mailto:farhadbagheri69@gmail.com

1Fo) oyboali ¥ & )locs (AY 5,93 c sogoc Fois wlelllas Aolilas $AA

Ao

Syl g0 oo 3155 )0 Wil oo a5 G 5| S ol el oy, g 5l S 5y 00l Bucld
> a5 Bgax 3l atws ol 9 Jus Dispositivum ol 5l ol gai> el axilas LS
e Jus Cogens ool oelgd cwslyl cole ) 4 pile 383lg5 b b 05 ,S3 ols 1,8 jo 5]
lamas g poghe aiz e Sl ol YLl $oi> 69> 3)ly (51yis b pode cnl o)l
S el gaelss 5l ats o opel selgd ol 5550 atdlio JLolliye i 50 0yl sucls
el sl begagass (pl S oo dloul ols 113 slixsl jo glacysgase 6l AU sl
Hannikainen, ) cwl 5,5,-0 jasin Jlse) ;o Jollips dxsl> sl a5 ol 2dlis 5l
5,58 5 mlolis 6l 1, sl Slrbrist (Jlallip Gsi 5,58 wiSa o (1998 2
baeld Hluwlid o) y0 a0yle JwlS olay 505G L (69)ls0 ;0 a5 s o &3l)l aclgd oyl
ol 0,8 oo IS lacdgs culs, bl o el 80cl8 aSil Jal 0,10 0925 5,555, 99 <0 ]
Lalol 35i 48T, caly aals oyl (S ilgioos idys Gpdy 5 Sald) (g aelsd

ol il Celgm 5 T slaay ) 5 S5 oo Sl lal Lawsgs a5 Ceul (6,154l 5 pogise
w0asls Sy S35 4 bgy e pgd 3,508, ol e sy jor i 5 ol (Dickson, 2012: 49)
Weib, ) 5,08 adlinms slaiisl Ly sogos whai (M5 o aty, a8 conl o0l (Sius b
Syzge slas 5| Sogmd i si L 4 Cewl b 3ol bk sles ol (2015: 16
Jle sl ol @051 sladlse b paie SOy g s S oyal 80 4 bogy o olosl o
baels Sy ay su> 5 | oyl 5uell pogie 3o S5 & ol saiyjop 9 3l i 2SS
O 9555 a9 rimod WS o0 (58 B & a5 R0 e LB e
N e 5 B rd alwailse (Boio e iSe sk 25T b Ko By 5l
9 M 0,95 oY ColsS I Sozep a5 Wloads |0 050l bucld Hlulils )0 (598>
25 L sloaeld Ll o 5 o Malloney dnsle slossy ) sl oShias oloe (it
o 5 s slaa 15 Lnainal j5eli b 5.8 (s 5 (Jhyme ey 4l 0]
9 eSS Sl g (Yale) Ju JLodliym Bob oS Jawgs aouil 0594 <0 0l Bucld
48,5 1,8 oLasl 0,50 Babay 0yl 50l a0d glads i o el oo Lo ab1,T Jes
e 00 Faie JolS jsbas 650l B0slE il jealils olSilr 5 31 aile la i g ol
Sloslai g Wigl o AMS Slanget iy 398 5 (sreb B IS 95 50 Sli byl )l
loaasli 5 e g ol ealliia ol gl (i o isls se S5 1 0] B0lE oS>
8ael &) &5 (gom) W gl Glgieds 009 VAPA Bamlas pgd (A5 50 900 (o) ]
59 iz a I 90 sl esliiwl L 0gdi e (orw pom (RS0 )3 9 g0 OB 1 00 0]



FAR Hodlews @od> 5o oyl uclgd polic g by ess Swsdbo

U9y L g eselaxzl olof, B g (g i LSS slapls a0yl bucl (6,8 S (ogas
Sgs ol 5o ks cpl 5l 5 SLaSIbs by, g (pgdS o el Bacl Slulis glp 5 Beb
L;'o.\_g‘lg&d))sclﬁ.ovdtusL&&To@lgToﬁ)Usg_i:.‘;.ill.‘goafcwl;u‘,mlpb
Ay ol 90,188 o gy i 1) 55 Gl L aS) 35 60 5 (0,18 oo 9y i 1) LS
Ol SLOLS lars c Jallir Goi doje @ 1 0955 5 0l g0 51 53 00l 802l (5352

el 09y slaie 6[.%4.:).]4)

00T Aol 58 o o 45 ol 5Ka
B3 el To) 5 a B 5 350 )
WS o Zilo ] 18 Bgi | 45 sl (B g Bgi> aelgh I allss x5
9 Pgan B9E>) (g jgr B> 5l iz g aes DAL pludl 4 S Ggh>
(b 33> slaoyl3S sl adly o aiias sliwl g Lol b (Bedss Lawes sniipgas
il & 60539 e g Carnds dod Lawgs aSh dacdgy awgs 45 a5 wil Bsii> (gllo ba L]
cle o s §oa> 35 el g b 392> ,0 (Kelsen, 1999: 392) ol ooy Uacl
Finnis, ) cowlsylusl cwlul § S i 13 ol 6l g o Gad> a5 Jrecpdy (ool
aips o g |y Joo SO ploul clle aSly wittacs IS aelgd o wlul 5 ol (1980: 3
= Sl = L ade ol S el (] 4SS .(Dubios, 2009: 149) oS s 4 g5 g
=l 2 reb Bz 85k LS (pod (e g st ladgo ) sl (puilil g S e
ol S piie B ol B0 (s g pattie &5 (5508 (Jlellirn Bei 50 45 4k
Sl (Al Sl ooz @dlio Lad> )5 aelsd (B 0ja5 b (Mol Al plazy
JUd o (Mol dxal> slacl lazg o S i 5 ) e (Christenson, 1988: 585)
Lacdss colo) 5 conlys a0 pslce Sgrsan 1) (cagos i a8 cslapludl oo
Lo o)ly 8,0 9> 3l Jauw jsbay ( 2l 358> oclsd (Orakhelashvili, 2006: 10)
I G 059 i s S ol (el (s Lawgs aelsd cnl g oad Jlollonn 3od>
Jledlere 3gi> aclgd 5l atws T b Goi> aclsd adly ,o (ICJ, 1969: 37) cunl aid 5
(Verhoeven, 2011: 19) & lai lacdgs Bea> 15l g drg, 4 (53l a5 conl ple

Detter, 1994: ) el —xeb Goi> 5l )0 Sb3L oyl socls (Lladgis 50 sl
oo G5 39 (sxenb (B5h Ansgi 0 0] Busld oS gy siins uly0 )9 Sl sl (175



Vo) bl ¥ & ylocs (AY 5,93 c sogos i wlelllae Aolidad $4¢

(Verdross: 1966: 56) <l oo a1l s gui 390 Mol p Boi> 4y el gy a5 o]
eI Lo 35 by lanles Ol jie 5y ooyl Judods bcdgs a5 sl iine olyo5
LS Jg—ol 5l Jgue 83lal Hallonn Goi> @8ly )0 5 wiinss slovales o slisl 4 5lxe
lacdgs ol5T Cadgioma ks ol ek (Verdross, 1937: 572) aas_as |, ol dxals
Bnaler 53 095l a5 ol slaasbiciilys (slyioe (sansyp0 5 CuaSlo Jloel 53031 Julis
P . B E S U PICTy P PV = G N PINCI A VIR TES
oaeld o (513 5l g 0yme 2 5loaeld Sy (s )sir"}’"‘ 9 &y b Boi> Q‘)‘*‘-i)b
IS Jgol ol aS sl 0als gl IS oy loniins 00l 80cl8 0.5 o lis
ool |y Wacdgs ola ol 5acls g, nl3l 0ils 518 caneb ok (sline yr Lowiiiuns 55
Ol Sy Gai sLeoacls OS5 a8 oo wgte 5 o3k ( SIS (U a5 )
ELVIa3Y (53l 5 Sl lodusg s b i culis) wdlel dacdgs JLS! sas aelss
oatiadly) sloo 35 lad e al ok yos blE o5 il BT 94,8 aeld ) ki
Jsmol 31 cbilio o pol 80el8 inkine LT aodls j5bay o] _oasbs i )b bansgs

sl el Aol (glacdgs olad Lasgs ouisazd iy BHS
iy | G5 5 98 (e o3lii] el g (sl 5 Laol35 51 By el
oy oed o)lol aclsd b B0 3gi>  Foin pacdlons] &5 3o i oo dnsl> sl (6
by, 5l (Gamdg 4 Gy 30,0 45 318 392 e 50 3 (6,500 sleal) yolie aSU;
adly o (Coyle: 2006: 33) syt §ime Cdygad Wl 45 Conl dnalr sliel 5 2 o
L L Toan] .l axsl> 0 o JTossl 4y youmy sauo )0 g 0890 bL3 | jo eI b g Tous|
Hy il ansl> glacasdly Had s sl p sleialy Jlowsl .l wglae (NOrm) v
Selgd S5y 955 5 OIS g0 5) i |y S Sumdy A () Lol sl S
S Lo JToany] Lolislys lyT &)l a5 by yo samles S o (gl sl diasly _Soi>
Linderfalk, ) ss— o 0ol Ly 0,5l o0 ol jorray Mall iy dasl> (sl 031 &l pagae
s opal Sirs L oaels Sy Ll 4, 45 wiskins b cenlony] (2015: 54
G sladloas! plee cnl 53 0,8 o ploxil (g (yemadlssS OF Sole ;0 7 jate GaLD )50
Lo engTony] 355 a2l (DUDOIS, 2009: 155) st o0l 5y 0501 S5 &, Jallipes
o o5 5l () 2 2 5 S i Ml i sl Jloe] 451 8,10 5
— = (Orakhelashvili, 2006: 1) el JLodliro 3oi> Jlosl il 5 (Modliyn JolS
Delbruck, ) ails oSt slusl casl S gyt Goi> olS Cule, 5 Hollops Boi> j9ome oLl
oS a5 0l3T o g ol Axgs e Sl o8,y 0uST L i> axs (1998: 35
5o, 05,5 o o Jlody] o5 5 45 (Allen, 2004: 346) aiils o Jlowyl 1, Mallyes



£ Mol B> 5o oyl uclgd polic g s ess Susdlo

S s wdgs S il uilouS IS AT cnl Sladl g (el Al S i Glasl
Lacewdloasl lawgs a5 s1,Le (Christopher, 1999: 1233) ol 5929 o] ;o &,08 5
estladl i dsal> polis sl ;) el 7,8l a4y 0l oo oolaiu! oyal 82 lgreas
&8l «(Brudner, 1985: 249) slodl S yiiw o o dlallopn Bga pllas 55 gla s )
AS ay oo i el el slao ksl g Sludl Hlazg dacde  oles S i
s ot 2 O] (ool sl B 0l o0 00l Busld mlin @y it o B el
S pdloayl )0 (Alli pllss b graz glos laslind Lol sl g kne (s
wbad pao oile jl Lacadlons) (S cnlply ol olad S ) SO Alsloe sie;ls
bacld ‘Lg;wio%l i (Inter-American Court, 1986: 24) wlos,S oolawl 5.5  Jolliy
5 3131 85y s i ] gl jo ails oo B plles slotrl (S Jpama |y o
(Salcedo, 1997: 588) a ls i o0l 50cld 5929 5 (pnd ;o 4 aiius (AgeNt) ,e0ls
a3l 8515 5 ,5has o5l aslsh (g0 Wlgicemd Sl i o (olls g il L oy
Oli8 4 S s (59,0 Gl e 12 1y 050l aclgd (Tammes, 2005: 142) ol
Ge=2> ol)lad b (Allain, 2002: 538) s o o S5 55 1, plas 0929 el 51 ass b Lyl
4 0ls 8 05,5 Sy 50 olgige slate cnl 5l e pal g 050 50 1) lacelons] g anlo
@ w3 1, 00l Bacls  Jol a5 Dol l b ciids o0l 00elB jo S| paie 56 4y JB 4o
aile o (Boa> pllas SIS 4y BB, o0l 50eld lacandlons) 5 Wls o Ll G518 348>
Bl o, ol 50 cld papie b el lai g o 550 (ol olad b Sl a5 cé iy lgs o
G (nl )3 8z pe AL s Badon (nl (el gy b Wl oo Geigren )0 (6 i
Sl 9y (o)lae &)1 jalaieds i SO LB yo bay 250 (pl (caled B cas walgs 235
Digd pleal g oS 3 o yal bacl olulis

i) 5 G shm S Y
L) By aelgd 5 03,5 osliiwsl Gg-fi> olwlidd sl (oode slojfpl 5l (Bod> mamagii s
Austin, 1869: ) oS o oy o) Sl 9 (5,95 A Az (g g sale sl by, 5l solaiul
Sy ol Mol aml g oilo iy o Mo (ggi Azl 4y g mensiiey ol o (45
e L ady o) 00cld S 0925 ¢ Bgb> pwagaisjor ((Frieamann, 1967: 257) o135
0 BT (bl Gsi a5 %k cnl 2 QWS 0S5, cal jo ailsee o] (6 S USS
ay (Linderfalk, 2015: 54) ol o0 slog) JiSiglE Lavgs a5 Cool el 51 ool o g aSLy
45 ol ilopplS slag 5 JU8 Sl g gy plod Goi e 0,50, ol L S
Ol 3o Snnb Ly iz g0 )l0 uSE Goi> (199 (Gl 2 g wlion 39252 (olow Connz o Lo



1Eo) obuasli ¥ &)locs (BY 5,93 c sogoc B wlelllae Aolidad $AY

alo an cagpo 3929 (o259 4,8 lgl jo a5 el o e 4y (Raz, 1983: 38) ol sl
O oSS Jlellore Bodo CoaBly D503 plyy )3 (gt jer SlroyliS (39 Saadly Sl g0 4
E)l_g).) Positive Morallty ‘bl.u l) ‘SAB.Q.‘LQ LQWB.HJ)BJ £5‘>)) ‘5._‘> 9 KW LiJ)AS LSWLH'“ Sy
Bo—i> 45 8 i 35 & le Oy e leass (Austin, 1869: 175) asisls ail)l Joll o 3gd>
sl g wd a1y o] g s a5l olulis &6 aclgd g 5,18, gl aclg 5| Glacgorma
tibe ;500 Jolliyn Goi 8597 )0 (qusloaw Copxz o il iy 0ls L& s Conz o
SChiffer, ) A »‘9 ‘S‘AL».MJ wfo u.v)il.& L‘bu.!s..) u.ul..o) 9 bﬂ».u ‘_535.09- socld QS’L“L"“" 6‘f
Iy By snlio a5 Conlacdgs cwS 5l ol consgnisjor Mollors 358> (19540 79
a3lg 30 .auS o eedats Jlolliye 3ea> el ple 4 Cod 1) CeSl> yles S ‘5)515" Sg gy
b,k les o35 ol (Hall, 2001: 269) S’ o Lass |y cogee ol cblondas ol b lacdgs
o 5 ol 35> o b (ol Bows &ile ;0 80 o S |y eges ok 3 el Bucls
ey 38155 4 (Mol (sagos ol aelsd lsisar ool Bacld 092y ogas ;5 ¢ Susiiin
Jdoay a5 ol (Jodl s dnal> S piiie 28l 5 o o3 )| ool g Cuglyl andie ( soges wlas
aS Il o sl acsly 8l ol sl & s Qilgs sod (531, &y gy lodgs dgl oot
g el bad o et dasls 5l el dral> S j0 00el8 ] 2 4 jliy eges olai Bocl
Pholas) gub Gsi> )b a5 Jlojo ol ol gole b (G g s 4 (b3
B8 Ll Jawgi ( sogas olas 80l 4 Wokae cwggai o Bsd> ) )lad b wuils o IS
St ine 5 8 oo S el nel (sl 3955 b 55 sogmc ol 5,001 2955 o 315
A, bog S aes o F) Jdo pl s (iSe 9o lee B ! (Sinclair, 1984: 204)
Wl pledl w5 0 Madl g dnsl> cpoliy sla bl 5008 o)Ly 0 pol 50l a5 4SS
poe U pglace (ol el g el glsWlos¥ LSS & gots lali pled s s 457 (glo ol B0cld
ol 395 ilgi o digSa ol Lgf.:b O Carz o s S (ol Boi> alb SO cols,
S AS W0 oyl (6,500 i 45 995 (| 9 (Charney, 1993:536) aily )lals (yon (38lg3
0SS o (85 g 0 yal ol sloul 5l (dgo) Jallipe Goi 10 (9l 4090 § poly (09
053 a5 15byLes) Cwl ol (sloacld w0l 5ucls a5 o i 51 (Cavaglieri, 1927: 323)
FXWSL u.)LwL.w LJ"5) 9 Ltb)L.t.a ‘(..\:|<\.»3).’A.a 9 V474 09““”‘"5“5 Oy sols O e mea.».o)y
Cow ‘) O)_AT do<l8 9 U;IBMA ducld O ).M.AJ Q&A‘ ‘°9“"‘u>‘° 45‘)‘ lﬁws_u.a)y hwy as o).a]
el K0 O leas b wnlacdgs L dallsy udais ( Jlolliyo Gad> 10 (Jaens 8aclE 0iS o



FAY Malims o> 55 00l acled polic 5 by gyais SeisIlys

UL saudie opl )0 w959 Canlacdgs CunSl> 33055 o 4l 30l Jg dacdgs coaSl>
g, Jol> a5 05 )leis oy oyal Jdo cpl a1y ol LT s 0cld i ilasldS |8 g0
50 45 o e (BYerS, 19971 222) el oy 09 0,al an Lol a1l g lacgs
Solrma &)y UlaBsi> cpl g o jls (Bie bacli b il Sligran oyel 5acB dacan i s
G 8357 )0 ¢ i mumsatiioy kol yais Wloaile il coyal 8asl )90 10 1 B)e 5] solae
S sty B gl 5 als, o ol ol e Ll by ol o el
ol e Gl Lacs g 590wl Slas [0 00l 80l (glie b altus (ol a5 L] 51 endl
5 5y 60l ea o, al baeld a9, aS ias o &)l aeled Lol ealidis & a3 0 guaS
SasS e s |y Lacdgs cols ) il g,cnbl w)ls coma l aclsd plus a4y cond a5l YL
olas dn Caud w0yl Bhe el g cnl YL aelsd v o coid oaclB ol a S Lol
sg (5 IS Sl aile 5 0,18 (65 el o Sl bidgs Culs, o 5laS o)l jo sleasbcadlys
s YAl ) s S5 A alis ol (Hall, 20010 287) 09 oo cdgs S culs,
Slolocs] JUal a4 sgase |y 0,0f 8ocls 51 oS 39 58 o ol Bacls 4 &y S e
oyl Bacl 2l iU ulby jopbs s wopel 8acl Koo Sl a5 oo S o oo
8,0 oy o gl e Iogo Mallos Culytans 33 5 205 By 4y S
ol ay s il pealids (j0gy B aldl i B o y0l 80clB (6l (5l pealids ST o
i 3 48 il e i 55 Sy 055 Sl el ol 00 0B (sl 055 g5 o]
S g g g g Glgieds 525 ST g5 g, 45 j5blen Lol M‘?ﬁ o Ll oy oy
o) 5 ol Bli> o 5 aie p 00 clB S sloul ;o (il 00,5 aSTT 995 oo U]
01 gbeol 5 ol o0 (1 (6,08 JS w457 008 -, (Matterial and Historical Facts)
e dacdes cold, i ST L lomes Wb g jor wous 5opds (AQO, 1957: 702)
S e &l 050l 8acl )90 ;0 095 b lai a5 (gl s 1y 0aelE SO b g oole Ciis
Sk ol OYeslo a5 o 3lo s oo Slaales §oi> og—ax 10 (g VAFA Sanles uis 4 Jl>

O RN S IR

OY 63k Lol 9 Oldales @ si> gP s> 3> pa Vasa oualas
2O VA2 socales il 0o O)LMJ‘ o)_a] su<ld Ol?o‘ LE) U—‘ 3o Jsu.oﬂuu S u.Js‘

Ol dg—aia yo ple JLadlu 3ga> 80l 5ol " Lol (OF sols) Slasles g oguas
oo olwlis g aspd (JS o Lacdgs Modlive dasls lawgs a5 ol (sloacls wanles

(8 y90 o BlaBgi> Lol S ie " il o] 5 (Jsoe zp 4S5 sbas il



1Fo) (bl ¥ & ylocs (AY 5,93 c sogec Fsis wlallas Aolibas $4F

ol el (T L ilmpsll ol o (o s ol el 5 S 5 Lol
St 0lgs b 55 sl el 80l Vool el 423105 352 lacdgs Culiy 5T .ol (ygndlssS
G ygmme g i 0,0l 30l sl g oluliss Lol lial ol jo lacdgs ol o 00K
0,05y yo ddn, Lacdgs cols ) paie (Yarwood, 2011: 3.22) o)1y ygumilesS jo ol
3ole ;o =il (Robledo, 1981: 105 ; Rozakis, 1976: 75) 5,15 yguuslssS () (S gui )32
sl gl g e (> 5 S (LS Az g Sl 00D AL (g (gl S OF
o ol Lacdso (ssms 51 o Gindy & 0pel 8acld 0929 (10,5 bog e bl SUjlas Molliyen
gz Gly Ll o iDygo onl po aSl el 0 1) 093 o sla Sauzm (5 sk
potin iy (o L 88 Jsie (4558 i Ji) o0l o, 5l olyon s 51 5,5
Sl 00l 538 popio b olai o lacdgs culs, uis a5 w0, pg; B9d> ;0 00l bacld
S loaipdlel cols, b o ol ogpe Lol o ! 8ac18 (Orakhelashvili, 2010: 153 )
S 48 5 88 ol ] 85l 55 Malerns G5 5 o 3 o 5 5550 5
Oylae an o)Ll Lol S oo 00elB ] Cole g 12l 4y pile ciinls ) 5l Hlails po 1) Cgo coacld
0,5 s colo; a1y o0l 508 DY ole ol 00l o (IS 0 acdgs  oJl iy dnsl>
bacld s 90 a5 ki ol (Koskenniemi, 2006: 323) 598 pogo oyl o3 g0 9 S
859l Sl 48wl )T (63929 &ads g 0, ol Bocld Coxdly 51 590 4 DY olo 4o 0l
ol wilie ol aS ol 51,8 aspie 0,0l B0cls V.l o0l a8 0y 00 5w O jg0ds
potie (=l do Sgo aiz b Sy @dlie S5 g oS (a0 g WS e | (el
VAP (gmnilesS jo oluliss QL‘Q.M 30,5 00,0l 80clE poghn 90,55 s oo el
(S Soalad b aSly S o o] 8 ladgs catid Sl S s sl 0¥ (sLAS Lo
5 Aol Jdoass oyl saels S (Sztucki, 1974: 54) ol olas o 55 (Legal Certainty)
oLl Aol Syl oy a5 o ol 0 0] S o il llodliyey Aol sVl ailie
Self- ) Jlasl-045 g 1,mhogs Jdoas .ailaid iy 9005 Slulid oyl &g | o ladgs
5 oyl Bocld w0, 5 o daiix o Lgil 050 0,0l (S5g 5l a5 oyel aclgd yog0 (Apply
ol ¢ plploy (Orakhelashvili, 2006: 272) oS oo Cilbeo (Jollopn Boi sl S LSS
Orakhelashvili, ) o1 sl3=! 5-8lg5 & sl pllas pai doxs o ol b0l Ak Cocginn g y09
3 (Lacdys) Jlallims B9i )5 9l £303n 5 @2ls (332 (52 o oS3 el 4 (2008 4

e sl N
Schwarzenberger, G, (1965) ‘International Jus Cogens?” Texas Law Review, Vol. 43, P. 455;
Rozakis, C (1976)) The Concept of JUS COGENS in the Law of Treaties ,North-Holland Publishing
Company, P. 53-55
Danilenko, G, (1991) ‘International Jus Cogens: Issues of Law-Making’ Vol. 2. EJIL Ps. 42, 47



A0 Mol B> 5o oyl uclgd polic g s ess Swsdlo

VISl (g VAP ygnilesS (Cavaglieri, 1927: 323) oS o (5,5 gl 0 0l 30clE slv]
By AW o).,o—l 52cld (glyizme a5 WS o (ateive (gumilesS pl o jle 33 6,90 baes
By 8)9> 5 £9-090 plAS )3 g 050> plaS 13 a5 WS cad (atedo gandleiS (nl F33
B9a> ygammeS a5 L] 51 Lol (Tomuschat, 2006: 102) sg. oo b 0 el aelgd o Jlal
.)3_...: vdl.v )_u 4_..vl>~.\.¢_‘> 6L®uﬁ.._m.u‘5..5 B A_"B"LSO DJA—‘ sacld aS” ol u)-’sb M‘uu
Joe—is cmg 3 1) ST, dslicadlye (g5 oo 9,00150 < (Yearbook of ILC, 1966: 248)
Glebee il golaas j peas aST > wlo 5 aiil 0,0l 30l raudie il oo a5 Slaales
Sl By o b badgs ple il gl Oyl lejle sae ol dssl> slacdgs dan
tbj_e‘.mc )j‘ ] ‘sﬁ-ﬁm &S5 alio k)"‘ aS Coul M)JAJ waeld k)"‘ ;ya AS.: L)‘?“'c"\" ‘) O).AT
as MO‘S_A 4.3‘)‘ ‘) 6)._46.\_“5 dl.o...u c..)}..u aslll O Jsd.c JJLS)A.C ‘;):5 l.| o).ci ducld
€300 ool 50cld v g 85150 S plpls a o o gl 1) (L3 yolic 4 s cilola]
30 ey JuBye saeld a5 el ol o5lgadS (] 550 4 e &S5 .ol (Derogation)
alal, L 05l Saa gly2l plasl L 5l8 5550 5,59 plosil (58 £9.090 ,eesd &)50
Kolb, 2017: ) cus 50 0ael8 oyl 1 18l ol g ss oo dalsl 093 Sl 4y (g0l )13
HS A lgi el 45 Aliwd (5,550 (Sai plla G 0,55 gly Lzl aelgd aw (101
Iy oyl aclgd g JlB,us cde OY s0lo (SUy, 1962: 18) 0,5 Jgae Lol 5l b wigs anslds
5> gl Sgix pllai o S5 o 1) o9 Jeae JB e e ((liladsis Lol s coi prsg
25U csu | plls ll pllas yo aclgd a5l Jgae b cole, pac a5 wiadine Ll oS oo
2L S ae |y Hogn Jeae 6,8 e 30 bladsas 51 Koo glaws aas o )8
53 pae Jdoay Jb> 0 4y (Nageswar, 1974: 368) uils o soges 08, ¢ golaidl g
3 e slrs g 050l 30c glgiome cyxi pic DY 8ol 10 0,0l aelgd yogs Jgae bl ,ud e
4o b bl slas (o 00l Bacld papie b aS « S 10 lacdss (souw 5l b iy ilated
255 axzrlie o9z 5e (slas 7S 5 0 pol Busld slags, 5

qu;?\b\bj\}gg}bg.ﬁﬁ:ojﬂé.\;@da}a&p.b“.\aatwb’
w Z w w w & .o

(s WS ) (B s iS5 By a3 .

o G0 elgh ol aST (60,515 4y w0 yel Bacls Aald 5 a4yl sl Lk ol

L sla i) 5l 45 a5 wiund i yioma a5 S o JBgi SuiS5 &y 5 ke (g ]



Vo) oboali ¥ 6L (Y 595 « sogac ais wlallhe dolilas 45

=S e Jlsoany Loyl ol ojls )55, pllas S5 slael ol b & 5 sany g0 (B
4_‘>3; ‘_;9_a:> p_,cug [aUaJ B oucld ;S; 6)‘J§)4‘ P9 o).ni sucld Syge 4o (WLQJ")J)
os laaals sl Wb onsay S oS cel ool Lo Jual cpl 5 US jebds peaesla3Ty a5l
ol Loz ol Bgi> punsleS1,y Sl (Peirce, 1987: 391) il wgele 0,5, 5
(B9 (Gdaie 4S5 8 s de>g Fea> 0 Sl g wlul zes (Dickstein, 1999: 267) 5
Mo > g 2o sloonssy S0 sl o)l aile Gaim ailey ainly oy OB L e
5 Sl Dglite 5 alidee oy g Ll s o Bodo 3,55 e Sl 5 A3)) 9 WS (o0 Jos
63555 wS3ie el ey g b s il @l 5 e e 0l 1538 4
ey bgolas g8 Bllasl o 5 cmanio glaslo asaS a8 op ) ol Sea>
& ks (Brint, 1991: 304) 0=S' o adein |y 0acld 0,5 )15 595> by sloix! slos 9,0
P2 Slzml g Goi (S Sl Jpol 4y 0p0l elgd 628 Julis 4y b5 oles (bladgi> S|
Lol s j0 aias o 1,8 095 ¥Yarul gzl 1) jeitin VoY 30k 9,005l 5 25ls aclgd
plw 4 Cand a5 050 0929 SV (sloacld #dlg o (Carrilli, 1988: 135 ) WS’ oy
Jolliye Gaa jo (ol (9lB o5 0929 buiiS elas oSS cpl o)l Gz J 5 Cuglgl aelgd
saales JUlal 0 ol s0cls Lass aoly 45 dgyoals aidpdy Mol o 3gi> 0 by Jlu ]
98 0o o050 (bl Jdoas o yal 5ucls #3815 ,o (Crawford, 2002: 188) cl o ,late
o pal ) g 0,8 o 3 Baax sl G aelgl o100 jus o (Al Gai o sl
g JUal Cmgo 3 bl B0l () a8 g oo (il 80elE LaE g 1,5 jo Cue
=leal il 5l giomen 5 owlal aclgd CJB o oyal 8acl8 augi 51 Lladgas =T

Llos a5 0,01 suels [T 1 o\bladgi> opl 05T (ose 10 5 aiS oo (5, l3095 aclys ol
30<8 .(Pellet, 1992: 38) ! uol.‘> ..\.6‘93 dd=S ﬁ‘ﬁ ) 0_99_3} 53) CmnS 5)‘ 6)5517
= ‘5.2- cs)lA) 0 aS Sl Lg)b.i:}:b ‘;LQ) Jya.?uo 9 u}’b ol 3.“.\9)) )fal.:Lo.: o).o—|
LBlo 0929 Wl oo (ogas i (65 SSL 9 (Boi> ol S la )l g Jgal ol ]
S99 G..onb alwl 9 \.\.C|95 PR U’j) 3o 4 9 S G.JLA‘ 6‘0&9[5 £y OJ.A] sucld ) ..\.wl)
aclsd Jo8 ol .(Kolb, 2017: 1) 0gi co 8l 201> g 00, ;o basw o 0 aSlyw)ls
A58 4 Wgd oo dloul Sloj aSl i las pllas coges plas b 55, obs b Dol



FAY Mallims s> 55 0 0l acled polic g b el SusIl

L e iy Blaal b gdlio el walss 5 S 55 ol sl oo (S e Caniio
HB 3 5 ye—an pled (90 jo Blaal Ly wdlie cul 5l a5 Con (uelgd g, cnllosiles
laoleslu o Ll glo,al aelss oo o JLallign ai 5o S o Cudlyn iS55
o ey b (18l Cndy S ol sl ol vkl oS losalas pa g paass Mol
o 09 1yl ol & jsoas Lacl dea (gl (LSS aelgl ¢ Bai> I3l & )b 5l asein Slaal
Ssi> Sloladl el gaie 5 w0l sacls Lol & (Wittich, 2007: 608) s,ls 55>
S 4y S g o ] (S5 00 bl ol i ol 4 ale) | (5 55kx 5
oS Lonl 500 o yledy 0nS 6,Ssla Boin 0y Conn 5 B 955 o o sucl3
il Ladloe oyl Bucls il 1, cilises Slanles 5 basbddlge slisl cusmdlo aedss
ool il 5 ol sl ool 80l @Bly o el ol slops, ol Blie ,5 (orox
;)_> L bl alus ol a5 cusls a>45 oL Lex Specialis derogate lex generalis
e o oylad o BaslE | ol Bacls 55y a1 2 el Cilises aelsd los ol
Slaabe b Ladobocadlys 51 Jdalopn 5oa> 5l cadiel Ceond g2 a5 ai,6b () !
o ol B0eld .ol e (5 ,al alies Slamles welsd los o3 ol b el s LSS
Sl 1 Cel e wdly o aniS e o 1y o oled ol Lol Basls G Ayliea
aS oyl bacls ol QS ool ) Sl o a4 lacdss S8y dacdgs (s3leyeilB
Iy o (ol ;o bucld il onnl gy lacdgs Lozl g cols, Glen wloly o2 5L
oS oS eirms VAP gnilesS sl 5l ey 6,555 ol -(Morelli, 1932: 388) wiS o b
AT Jallirm B5i> GgemmeS IS 53 e (2> 5 5 Sy Jis 5,95 S5 plyiedy
e Sl 3 50 l 50 5 el 0 S oo Jbb 1) pade Basld ¢ S50 Basl Logy) a5 (5955
Kolb, 2001: ) 5,05 1, LasT 5 oSy oylboe ] (5 connlas 9 ay agaie cdss a5 ol ]
o LT el oas o)l oLl BlaBsis 3y dawgs i Bei SiSS &y L5 4y azJl (15
o ol Basld o5y 4y (55l il iy (IS plSoul Bgim ol Sy ST 48 sk 0

Ll ol (sosae Goim & pllai (cages aslB g Joue (bt welsd 4y welsd olos 5 o
5 Sl gt SLaST SO Aliods 00l 8028 &, \la3 s .(Paulus, 1977: 298) wigd oo o
55 ool T Lesl ks ay ol e i a8 0S5 ol | allss o, aelsd soled wilgs oo
Ll g 0ed Ll plp & g0t Lacl plas 4y Cons Yol a5 el o 0] B0cls o Bgi> pllas
Slieas saales Sy 3l aslh 35 pate baslas b sl Sy 53,18 5 ol Jsol 5 3
(Wittic, 2007: 608) ol sa—ss gloles el oloslo b sanles G sboml Lol e
doliwlul Ly 05250 3ot dhe Sladleo b uwhe Slasle aile colosles Jod pl jo

LesT oyt Lol A w09 s 38,5 S5 4o Ly Laael alod gy slgd 5 s epSlons



Vo) oboul ¥ 6L (Y 5,95 « sogoc Fai> wlallhs dolilad £AA

S b w2y orl et sl ghe slacdys &5 (90,0 5,0l Sl 352y ailage g0
598 29,5 (Simon, 2011: 986) aiuS 545 ol e | Lael solod aul cauisl azislo 1) cacld
L VAR PP K FOWRLAIY. PN CESV-SPL S VR K\ I VI Jp S PV PN R PV
e oL yel LlaBgas lawgs calisee JISol o cwlbow & )la5 .l Bsii> ] 5518
oS el Sojalginul (] i 4 bogsye Slylai g 0 pal Baeld a5 iyl cnl el el ons
olol 8 ol ole s o jlas bl (gols)1 )3 5sa 10 12 paeie cpl g )l Boa> ibg
a>gie Ll sl (Christenson, 1986: 592) axel> <o ol 8l oyl olgz g ol bedgs oyles
4 Jate a5 Lo ol aw)ls (Beh> 8 slgime Cdel aS Conl ogeas plai 5yel Bocls
S99 a5 adyol pl LQJ Oeizead | (Mol o Al ol sla b )l 8 (‘3-?:-“-“
=90 ‘..\_S)la olsaxel L)] a4 (SRF—E W_'A’ SJAT docld :-\.l)b u‘)L.\B).la as )9.’00] O).AT \.\9‘5.9
Lol 5l Jgoe a8 a5 )ls 0529 (saelsd aST,> wod o Hodlipn Bobi> aclgd Lo Slaseis!
oyal 50cls ST 05,005 Medl iy dmel> cpolis sla o)l b (bls )| Jg clos S
&l OlaBai> (ol o b e hod (b (o)l & 5l Gy olo)l 8 Bk 5l 1
Stephan, ) oSl BB w5 il 500 Silear b oxlod 5 (20 0 SIS 50 w0 el Bacld
Sl e J oz g o0l 3aeld as slitwl b wilgs oo cgo S o elds 0,515 0 (20111 1078
aS S dgamme |y 500 slacdgs sol3T g Slaladl desT b plie loladl JUasl 15l b gTel3)!
d=lie 5o (g mw aiile aST > oS o Jliiwl 0 SIS g9 ol 5l oz iile olacdgs
ALl Bl 5 pal 502l ol o les 0,515 50 (g ooz 5 G el (6 i B> lola]
as bge byel aclsd Hlea (pl o5l co died 08 lacdss &S plod il Las! blae o,
“L“SQS'A JL..L._MA GJ._AT su<ld &5.: u)‘ )‘ Li)}ni disle ‘SJLQMIBQ L?L.u‘ ) ] }w.) d9.2>
Moo by 295 350 a4 o (o wiile (ladss 18, £95 5 L8 sl s)l5) Wlsi oo 45T 2
oyal 5o els A Sl lai cpl 50 e Al ST Kin aiile lacde By Culigh s Gt (3>
Gl pllas S5 b 59sS o ol @lin b ol dgizme p (e DalS 0,10 (60,515 a>
(Kolb, 2017: 7) 35— oo ookl g bl K50 O Jawgs 459> a5 o)ls cpl 4y (K 5
‘u_wLw coxle o as aS sloul |y (655 50 oles Wb Jolliopn Bod>  swlul aclgd
M) (golbiians Ly (gl Sld S g 08 )i T 2 (gl ol S S (5,358
J—Joas (Verohoeven, 2011: 425) oS cblas awgy opl 5l Jol> cogoe pbai 51 (Lunds
e Sl 2 ez oyl B0l alloner GoRo 50 635 50 5 55 ek Sl iz S
(Gomez, 2001, 4) cewcs
el Dgliie g gaiio s 0,0l 02 3590 40 Db a5l atwd et o0 45 y5bylen



£A8 Hodlops @odis yo oyl uclgd polic g by ess Swsdbo

a5 Sl ebed bl Jg o olas Koo b e 5o Dbk cpl 5l (S iz o
L ol el a5 0l s Ll (sean _o6F el 5 e i s oS o0l B0cli 5 515
ail ol 60,5 LS a5 el sloacld wiejls ( loiz! Sl jg o Judody o Bgd> pllai S
(S lplds S gl b anal> S glael glasls @8 el g sasld ol 5wl
el ceulgs b ool a8 1) dlaal 4y s b oS bl anels b allas gla s, ool
5o o8l e el Al G jo elaimlologl 8 s ah aliise (pl WS peal g s
355 glagolil phn il wulyll gii 4 a5 Blaal S 4 (e STy & L Ay S
o ali e o] (Tesson, 1998: 5) ail caws (5 Fases )l Cadin 4 b oS o Hlaicd o

D¢ oyl sacld potie 9 Holliyn 3ad> 559> 0)lg elaizl olo )3 59 0l a5 sl oo

Sl dsyl 8 & b Y
30 Sl 039 Foliin yga—an lils alizee lace—isail g ol 3l L Las o eloixl olo )l )8
= = S sl (s slotzl B8 k63,38 slad Sug, 5l a0 g (Seie (ygeae
(e @Bl dad Sag; cnl )3 45 355000 wal 2 (6B (slos Sug, 40 —oniijlnl & yg0as
£ oy il 1,8 5,5 o 3 gl o By plls Sy o 4 5 ansle oz
Sl 5l (Fanles a5 o5l e 09z 1) Soke ralz (655 o <508 45 el ol 81 S e
2y el ols |8 #8ls o (Weatherall, 2015: 175) oS Colos Lol oz adlis 5l 0l 3
o g pllas SO slact sdlio b Mol iy gl gdlin b Cdie 9 (5 pdvanals ] j0 a5
ol 5508 5 4 cam] g anel ol 31 ST o) 5 )] o Sl oo oydigy 1y 0,95
ko e Ll by jpome Baa (Bodo ol 4 ¢ p9mecdys (Sod> ol )5 cpl Jloel L
b gucad g pllas milie pllas Baw sbiwly jo wil g cenl 5L G Lasd cdgo ol o aS 59l g0
sl 0,0l 5acld Cands lea ol (Weatherall, 2015 175) oiS Joe lacdgs g Lacl Lo
S dnal> mdlie IS el dlivcs aSL o )l gieenl (ol ops dasl> glasl ol o
odaldg>gans Al g sloul dnsl> slacl ST (23 )5 Jlai o gy loasld Iy ]
Iy 4ol S S 0,0, (o Lao 35 ol aolis (Rawls, 1999: 118) ol g sai¥ole plls
5° (g Bl (soge i bgoye Plue b (oab 9> (6,95 & el &5 S el
Lflj n))‘& (S G ‘HM?‘ U’“"j) l; oa<ld Ol?o‘ 39.;..» w‘ aS ol Caw o FLIGLy .\JL: G.AL:
oo olzu! (g80cld 45 e cpas (Moehler, 2018: 240) ail cglite wlgs so )] (ygouiae
310,155 5 gy 55 Lo 5k cl s 42l pagac ol b (ol b (DS scls S, by
wd g ay oadllacl Sl LS Sl glao a5 ol wiins gl 010 (ggman 5 (59 Hlaian eloix]
wlasl SOCST as 5l 3525 ((gwbow 9 (Ssax> 5l pel ) loix] pllas 5 asal> jo Slae,ud



1Eo) oloasli ¥ & )locs (DY 5,93 « sogoc Fgis olalllae Aolidiad Voo

oLl (28,5 715 50 (g widjon b o pllal Celss g (orex St b (pgmen sl ST,
sacls (Affeldt, 1999: 298) oS xex a8lin Ly pllss Ban b gudas 4 pjle 5 9050 Ll
aiile 1y ool acls (slags 955 ¢ elotl ols 1,3 ool plill g )Ll gl Baii> 5l Lo o0l
Gy o |y (B L5 50 050l Bueld Jya s 45 08 (o G 5 Jate ;0055 4
o 0z oan Lacdes Culd) (g &5 (rear @8l S92y (Sm 1S Al (g (Segn
O e Csley g 1l a0 LS asilen aSil e | il 0g3 cols, b lacdgs Jg wul
Jelie jo anal> (60X Gl s )90 Sloacls el 50cld Koo & leay (YILC, 1966: 69)
Syor—o plas clacl don (gl aS @BLA § 50 Waaie gl iyl 4 Sl glao S,
ol ;53 LLs (L o 0l i Ll sll yo alls slacl SECSS pubine ol § ol
Ftier Sl Jollim G o 4zl (Jg 0yl 9525 (sliste slozl 0l )3 (slags 505 oS
Ol G KB yaslae LB 4o aS s gy, ST5 15 9 1) ol Sl sl dx g5 0590
Sleslw ;0 0,al acled 9975 e 9 Sl 1 0500 308 4 eloixl ols 1,8 &y Jlas 51 aileals
s s il oyl (gloaeld a Sl (ol 35 AT L 098 oo colitl Sl &l
39 cselain By aSl sl 00,5 o pas ol lacdss b laisass 5 s > slacla
o)_j‘so J.iw o).o—‘ sucld ‘r:Ua.: RVY 9 (S éBL\A 9.;].1 9 bﬁmsc [aLcdl G)L»uyb :L.uj):
Cnls 035 o0 (S yniio AlS 0 1) 095 a8 Fga> pllai | dnel> glacl SIS @dly yo

(Weatherall, 2015: 197) sas S 1, gl xo

0 50T 8usll glulid 1y 5S 10 5 cawilin (6 jlons Slgiiy 3 o 9
L it sl 5 51,5 Jlono oS3 sl 4 (55T ool iy 59 5 03,53 Sl
SO P PRI RPN RV ERPUR{ KSVISPUON [ RVSER- TN PPV

20 553 pae Gygo p0 (Al i > aS ol Bshi> pandie 00l 5ol Jgue BB pul
355 e 318,55 50 wilyicges bl (5 Sl £Vl 3N Wiyl iz 50 o 91313
oS ol Bgi> MalS aggie ololid L ool (Reisman, 1972: 110) w5 la&, LS |, T
(93 Jpe Jolie Jlone a0 e sl (50l 5 s b s Saonss Sl &
0P8 ol Jyame (Gsi> 5l )5 polie sl g conl (Mallin 5Ll dngp Jol>
(Kolb, 2017: 8) 3,135 s 5, i |,

= » «(Parker, 1988: 428) plluolss Slowil g SMSId 0,1 susaoob;L .Y
5 O Gla i, L saeld ol skl o, o0l 30cls yogr Jgae bl e cle Lladgis
bacld la gy J Lol 593> (Nageswar, 1974: 368) auls oo o yo3,l opl saimalisl



Vo) Mol o 0 05T welyd polic 3 oyt Sisllys

Verdross, 1937:) aas o |, (Mol daal> sla s, g (SIS Jgol 51 Jgae 851 oyl
w5l pyime |, S g Sladl glo il 45 Canlacdss soled adi 4y a5 Uil 51 (572
o Crawford, 2001: 13) oS e bla> 55 aex adlo 5l ailgs oo 0 0l aclsd Lo
L s aST> (Pellet, 2007: 117 & 142) coul cogos olss hos sloz 3 w0yl 0sls
7 0SB L ol 9808 4S5 4B 4o (izman 0o &8 e (el (S ok
o L (e balyy (olsl oo |y oy poge dacdgs slazal filite (Sl
Sz ol (IC, 1949: 45) 0 s poSma |, psgie ol b (o laie aladl aisS o 5 5 Lo
5 953 Mollim sases wlai 835> 9)ls 1o bgyye slojlrian 5 asld g o iy psgde
i ] 8aueo bk o el uelgd

e Jolie 1o raz 28lis jl a5 ol gloacls o0l 5ucls @ rom adlo LEL> Y
Oeed 4 (Hannikainen, 1988: 2) &S oo Ciluo Baa> allas S 19,0 ,0 eidgs (g0l jail
(Christenson, 1988: 643) “uus (- Sew o] 5l Jooe g 3, Jgae JulB e g Jdo
s (oelsd ol Ao 5l G 10) LT gl al a5 ol Sl sae (gl B0 a0 yal Bucl3
o S|, sl ay s wiilgs e 00l aelsd cnl by ol Bei> pllss lic] o xis
Jeds e 00 g ol o0 Sl LT @ s sl (o Sl uluoly pllas
Cgs Sy 4 Gshane B0 o] slodaly 451> (el o5 sladly slls oyl Bacls ai
& pnle LSl poce Jolt laaly ol 510,138 o i1 pllis 5 b dod s g Canncs
S92 By el 0 )55LS (sl () 9529 4 (sloacls (2 lie yo it pladl ol
o) wads el 2lj’l ol pac 5 ol BT 5 00cld jams a4y ol (LG sl (5,0 o]
(Costelloe, 2017: 286).ccl 0 50! 5ucld S 0acld 1 «(ICJ, 2004: 134) ail oucld

polas g aslol (gly 0 yal 5acls : Boi> pllis Bludl 4 Joi gliwly jo 8,5, iyl .F
(Martensen, 1971: 23) 5 ls sog—oc g (cwlol Cplo g sl ol Bgam ollai o SIS
SSoi ol G as Slaal 4 s g Ml iy dsel> slacl rox LS 28, gly 0 pel Bacls
Weatherall, 2015:  Suy, 1967: 18) wiiiwd (55,5 eens] 00ds slomsl li 4y olotws sl
Lo 4y o oS yiiie Gan oy sliwl, o a5 wiies (gaslsd oyl aslsd onl Ly (444,
s |2Vl Bgis plla 5 sl

el (e yoie 05 sl (ToWard All) ogos Jpoud 5 (55159 (5509 b
Usomisple aslgs g 00l 80el le a5 ey Canl o allss Licl Lad a4y ] (sl,>1 a5
B80S yaomdl Jgoiiple aclsd 0,10 0429 oo dlail, (Erga Omnes Partes , Erga Omnes)
Crawford, ) sg salss soiSSaS Lol gluwliss bl ,o 5 o o0l acled sl
plel g (6,15 859> el dLacl oy olowi «(5 51,8 Loy ¢ Jgeliple aclod P ot (2001:13



1Eo) oyboauli ¥ &)locs DY 5,93 c sogoc B lelllao Aolidiad V¥

oy el slaglejle (Fn 50 99 o0 G hellinm sl 4 e corge oS Al
JLis 1y asly o S i Bam aS )l sadlin bagyloslos T 5o lacdgs (soles asiul s
4 Ay 0yl 80elB (ILC, 1967: 99) ol 35 bagylasb Lo ol 4 (6 s BB aiiS a
Ol DS oo Cileo il oo ol T as L (sl pllss 4T laal 5l Bgi> alls S Lo
Pl o) ogoe o yo Ly wiily By i pllis ol (sl 5, ) il il n Sl
s as Wl slaclasle o wilsi oo 0] 80els s Crrod 4 il azils &8 Lo
Ll plp g ol b Lacl dan  cas )] aelgd g aitud axly dsliwlul g (akin Boa
(Schwarzenberg, 1967: 117) oS Col s 55 ol 5l z )5 an (= g 050 ol g oo
2 05 8T sy A e EBlie Az LSy Boh> 005 S Cupelad ol Bzl ()l
oL, Obligation Erga Omnes Partes ;g b sl 5l a5 aclsd 5 5 o i ade S350 doas
el o Ll a s > s 50 waslae G (8l a5 aijls ol Sy e o0
el sg5 5T, 50 olems 45 ol oenl Bl Eum opl 5l sl cnl (ICY, 2011: 67) siiwn
odales Hlod (b, b ay Coi aS 5 )b 052 (28l G Adlraiz Slasles jo a5 WS 6
5,5 Jus Standi Ly = ,o Obligation Erga Omnes Partessggao .ol Jgoiple
oA S 3,50 40 ol S0l &y dnxl e g Beax pladl Sl g 3> line 4 O le () 09l o
sl 433 3 (5 Londiiens (285 ol 5 23L3 Bsio LA 5l Bk plalys ST o e
09— A8l Ao Ay Cod a5 090 ox8lio 4 dola) Cge g AL gu> a8 pl A by
S 90 bacld (515 g xuSols Malleps olges Hhai 4 (Longobardo, 2015: 1210) ol
ool Byl oaales 8, b sles il Obligation Erga Omnes Partes cuob 5l 5 )l
1 Y5l aS el wiesge Al ol (sl G onl 5l ales 5! (ICY, 2011: 67) 85,5 oo 13
SLagselsiS )3 0yl 8asls lulid (Sl (e Jalline Boi e S5 L s
Sy uelsd T 4o a5 ol agloais lasbcddlye (25T Aabiciblys (agd ol ailooix
A Canie corbo bl & s Sl Oyl lejle slacl des 4575 s
sosos Moy 3si> 51 :(Anti- Fragmentation) JSeds> o5, S LSy B> .9
Cibo Loy oml Caled jlo ol sucls oy az)lSs (Foio pllai | )l 835> o L
Ao il mho L B> aa3, o Bu 4> 45 ey «(Kolb, 2001 172) wiS e
sladio; 10 6, Ken Gl 5 foliwllie s o o] Bas ax  Sluil cul S 51 cileo
@ lizes il 3o b 5l el dsal> o oLl e slojls &8 4> il Galises
b SO (KinS o l gl Glaal cl 5l coles b o el s0cld (Weatherall, 2015: 444)
ALl Sy o aslgs Slogl e 5l ol ST L ailogn b S leladl Llie o wsly  Ssi>
LS S 3] 555l co, ol 5acls am (Criddlle, 2009: 347) iS o bl o Sy



V¥l g 53 0ol aslad polic g bas g Sl

Jbb 18,808 ol Boii> alla slacl b 1551 dslago b aslxSs sol)) blio jo  Bob
JbU 1y enilesS ol o byi Jods ol (g Sl el s lgns i a8 s
a5 Sl (goelgd Basaa izl 15T de buales Y il oLy )0 svales Baa L) S cudls
Lacdgs Olagas 8auaalizl g crenain &dly 10 9 0l 095 b acdgs Olagas 4 Dbls )
L oolay 4 by 35 o9 Jbb Jdo (1G], 1950: 23) sl (Jlodlipn dasl> IS 45 e
Lioas o SL Aol cogas pi (105 o2 0 4 9 090 (Madl iy drals ol slo i)

ol lacdgs e ais 4y o] g1yl 5 Sludl ] o oS 54 sloanles coolos

& S s

ol g b ccilisie ilSe ;0 0l b0cld 4y bgsye slaay i it oand o5 j5blen
45 Wigd oo g Lagi onds plulils 5 (Bye aelsd g 9> 4 aned 5oz 4 oyl Bucld
atle e 5l s sl ilie 4 T, LT b el oyel 50cl5 pogie b bl o] yolic
polis g g Syl a8 Ly o 0 nw allis cal 5 55000 08 @ilin 5 b5 (B!
3Bt goaie b a5 jLas! jo )l SG dlveds w0 p0l 8uclE olos 0,5 )5 o Lo
rme sl g i LT Sl b g g il cilisis S8 5l 36 alar
05U Al ygal By 055 ailyf ool Basls (lulid (sl S Bsho 5 isles (5)lee
A Cond &5 Sl (205 50el S 4 00l BaclB couls 0030 Sbre j0 0 el BaclE pgas (o
ol g ol axals o (Wl - LT b 6T, 10) g Cudgas aiile IS acls
Hodloym 3o 5l ml lgreas bidgs LBJ.@ aS el loaslB &5 g S olowl 3l jealudo
Bocels S 8,0 0ucls ol 0SSl Madlipn (cogos ok 5l a8 sl o] suS ol
bt 3o 8ad 5 ples (61) s Ml daela sla 3] Baas il 5 (055
2 eplls o (Bodo olai jo318 4 aS Col (gloasl o jel Bacls aSly (nilugi ge (ygemilsiS
o pllas S LSS Laa> 5 0,Slae polas cBlanl 4y L5 do3Y Ll 0539 g ,ls 992 o]
i, saao il 5 Jsoe b s Col (gloacld woyel 5acls S g3 o oyl s .l
0 J5 Jites e ) a8l 5] Sl LS i ol S, Sl 5 5
Lael dow o Cond il O)90 o Bod> ) S )L Lad> b g 095 o0 pllas Slaal
Npdioo 8l (Ssi> S Jgol 5 (Bye B g3l 8 Boix )0 aslgd (nl g h e Jlos
S 0y o S loun 3,55, 00618 S, b Lol 58, by el iglh 5 gonsy s
Ayl glul 185 (gl oyl S ol jo o1 ol slaasly g 0ucld




1Eo) oboasli ¥ & locs (AY 5,93 c sogoc Fois wlelllas Aolidas VoF

e\.;o
P
A) Books

1. Austin , J, (1869), Lectures on Philosophy or Jurisprudence of Positive Law,
London.

2. Barak, A, Bashi, S (2005), Purposive Interpretation in Law: Purposive
International Law, Princeton University Press.

3. Brint, M, (1991), Pragmatism in Law and Society, Westview Press.

4. Carrilli, J (1988), droit international et souverainete des etats, the Hague
Academy.

5. Cavaglieri A, (1927), Regles Generales du droit de la paix, Recueil des cours de
I’Academie de droit international de La Haye.

6. Costelloe, D, (2017), Legal Consequences of Peremptory Norms in International

Law, Cambridge.

7. Crawford, J, (2002), The International Law Commission’s Articles on State
Responsibility. Introduction, Text and Commentaries, Cambridge.

8. Detter, I, (1994), the international legal order, Aldershot.

9. Dickson, J, (2012), Legal Positivism: Contemporary Debates, Routledge.

10. Dickstein, M (1999), The Revival of Pragmatism: New Essays on Social
Thought, Law, and Culture, Duke University Prfess.

11. Eskridge, W (1994) Dynamic Statutory Interpretation, Harvard University Press.

12. Finnis, J, (1980), Natural Law and Natural Rights, Clarendon Pres.

13. Frieamann, W, (1967), Legal Theory, Columbia University Press

14. Fuller, L (1969) The Morality of Law, Yale University Press.

15. Gomez, M, (2001) Towards a Sociological Understanding of Human Rights
Abuse: The Intersection of International Pressure and Internal Politics ; Human
Rights Abuse Patterns in Cuba, El Salvador and Nicaragua, University of
Minesota Publication.

16. Gottlieb, G (1968) the Logic of Choice, McMillan Press.

17. Guggenheim, P, (1967), Traite de Droit International Public, Geneva.

18. Hannikainen, L, (1988), Peremptory Norms in International Law, Historical
Development, Criteria, Presents, Helsinki University Press.

19. Hart, H (1994), the Legal Process: Basic Problems in the Making and
Application of Law, Foundation Press.

20. Hart, H, (1961), The Concept of Law, Oxford University Press

21. Holland, J (1993), Learning Legal Rules: A student Guide to Method and
Reasoning, Blackstone Press.

22. Kelsen, H, (1999), General Theory of Law and State, The Law book Exchange.

23. Kolb, R, (2001), theorie du jus cogens international, Paris

24. Kolb, R, (2017), Peremptory International Law: A General Inventory, Hart
Publication Company.



Vel Jhollons Ggi 53 0ol aslsh polis 5 g9 Sl

25. Koskenniemi M, (2006), From Apology to Utopia: The Structure of
International Legal Argument, Cambridge University Press.

26. Marek, K (1968), Contribution a I’ étude du jus cogens en droit international’ in
Essays in Honor of P Guggenheim.

27. Martensen, J, (1971), Jus Cogens in International Law, Hamburg University
Press.

28. Moehler, M, (2018), Minimal morality, a multilevel of social contract theory,
Oxford.

29. Orakhelashvili, A (2006) Peremptory Norms in International Law, Oxford
University Press, Oxford.

30. Orakhelashvili, A, (2008), the Effect of Jus Cogens in the Law of Treaties,
Oxford Scholarship Online.

31. Orakhelashvili, A, (2010), Peremptory Norms as an Aspect of
Constitutionalisation in the International Legal System’ in Morly Frishman and
Sam Muller (Eds), the Dynamics of Constitutionalism in the Age of
Globalization, Hague Academic Press.

32. Rawls, J, (1999). A Theory of Justice. Harvard Press.

33. Raz, J (1983), the Authority of Law, Clarendon Press.

34. Reinman, H, (1971), jus cogens im volkerrecht, Zurich,

35. Reisman, M, (1972), Nullity and Revision, Yale University Press.

36. Rozakis, C, (1976), The Concept of jus cogens in the Law of Treaties. North-
Holland, Amsterdam.

37. Ruda, J, (1967), the concept of jus cogens in public international law,Geneva.

38. Schiffer, W, (1954), The Legal Community of Mankind, Columbia University
Press.

39. Schwarzenberger, G (1967), International Jus Cogens? in Lagonissi Conference
, Carnegie Endowment for International Peace (ed), The Concept of Jus Cogens
in Public International Law: Papers and Proceedings, Geneva.

40. Shannon, B (2020), American Legal Process, Kluwer.

41. Simon, D, Klein P, (2011), the Vienna convention on the law of treaties, a
commentary, Oxford

42. Sinclair, 1, (1984), The Vienna Convention on the Law of Treaties, Manchester
University Press

43. Suy, E, (1962), the Concept of Jus Cogens in Public International Law, Geneva.

44. Suy, E, (1967), International Jus Cogens, Carnegie Endowment for
International Peace, The Concept of Jus Cogens in International Law: Papers
and Proceedings, Geneva,

45. Sztucki, J, (1974), Jus Cogens and the Vienna Convention on the Law of
Treaties: A Critical Appraisal, Cambridge University Press.

46. Tammes, C, (2005), Enforcing Obligations Erga Omnes in International Law,
Cambridge University Press

47. Teson, A (1998), Philosophy of International Law, Westview Press

48. Tomuschat, C, (2006), the Fundamental Rules of the International Legal Order:


https://en.wikipedia.org/wiki/John_Rawls
https://en.wikipedia.org/wiki/Harvard_University_Press

Vo) oboal ¥ 6,Locs (BY 5,95 « sogec Fois wilallas dslilad Vo

Jus Cogens and Erga Omnes, Oxford University Press.

49. Verhoeven, S, (2011), Norms of Jus Cogens in International Law: A Positive
and Constitutionalist Approach, Leuven Press.

50. Vierheilig, M, (1984), die rechtilche einordnung der von der
weltgesundheitsorganization beschlossenen regulations, Heildelberg.

51. Weatherall, T (2015), Jus cogens: International Law and Social Contract,
Cambridge University Press.

52. Weib, N, (2015), the Influence of Human Rights on International Law, Springer.

53. Wroblewski, J (1992), the Judicial Application of Law, Springer

54. Yarwood, L, (2011), State Accountability under International Law: Holding
State accountable for a Breach of Jus Cogens Norms, Routledge.

B) Articles

55. Affeldt, S, (1999), “The force of freedom, Rousseau on forcing to be free”,
Political Theory Journal, Vol. 27, No. 3, pp. 299- 333.

56. Ago, R (1957), “Positivism and International Law”, American Journal of
International Law, Vol.51, pp. 691- 733.

57. Allain, J. (2002), “the Jus Cogens Nature of Non-Refoulement”, Int’l Journal of
Refugee Law, Vol.13, pp. 533- 558.

58. Allen, H (2004), “Globalization and Peremptory Norms in International Law:
From Westphalian to Global Constitutionalism”, International Politics, Vol. 14,
pp. 341- 353.

59. Brudner, A, (1985), “The Domestic Enforcement of the International Covenant
on Human Rights”, University of Toronto Law Journal, Vol. 35, pp. 219- 254.
60. Byers, M (1997). “Conceptualizing the Relationship between Jus Cogens and

Erga Omnes Rules”, Nordic Journal of International Law, Vol. 66, pp. 211- 239.

61. Charney, J, (1993), “Universal International Law”, American Journal of
International Law, Vol. 87, pp. 529- 551.

62. Charny, D (1991), “Hypothetical Bargains: The Normative Structure of Contract
Interpretation”’, Mich. Law Review, Vol. 89, pp. 1815- 1880.

63. Christenson, G (1988), “Jus Cogens: Guarding Interests Fundamental to
International Society”, Virginia Journal of International Law, Vol. 28, pp. 585-
648.

64. Christenson, G, (1986), “jus cogens guarding fundamental interest to
international society?” Virginia journal of international law, pp. 584- 648.

65. Christopher, D (1999), “Jus Cogens, Reparation Agreements, and Holocaust
Slave Labour Litigation”, Law & Policy in International Business, Vol. 31, pp.
169- 201

66. Coyle, S (2006), “Positivism, Idealism and the Rule of Law”, Oxford Journal of
Legal Studies, Vol. 26, No. 2, pp. 257- 288

67. Criddle, EJ, Fox-Decent, E (2009), “A Fiduciary Theory of jus cogens”, Yale
Journal of International Law, Vol.34, Issue 2, pp. 331-387.

68. Delbriick, J (1998), “Laws in the Public Interest: Some Observations on the



VoV Jhollorm Boio 50 om0l aclsd yobic 5 by gyei Seasdlys

Foundations and ldentification of erga omnes Norms in International Law”,
Liber Amoricum Ginther Jaenicke, VVol.17, pp.197- 233.

69. Dubois, D, (2009), “the Authority of Peremptory Norms in International Law:
State Consent or Natural Law?” Nordic Journal of International Law, Vol. 78,
pp. 133- 175

70. Fischer, A, Tuber, G, (2004), “Regime-Collisions: The Vain Search for Legal
Unity in the Fragmentation of Global Law”, Michigan journal of International
law, Vol. 25, pp. 999- 1044.

71. Grundfest, J, Pritchard A, (2002), “With Multiple Personality Disorders: The
Value of Ambiguity in Statutory Design and Interpretation,” Stan. L. Rev. Vol.
55. pp. 627- 736.

72. Hall, S (2001), “the Persistent Specter: Natural Law, International Order and the
Limits of Legal Positivism”, European Journal of International Law, Vol. 12,
Pp. 269- 307.

73. Linderfalk, U (2015), “Understanding Jus Cogens Debate: the pervasive
influence of legal positivism and legal idealism”, The Netherlands Yearbook of
International Law, Vol. 46, pp. 51- 84

74. Longobardo, M (2015), “Genocide, Obligation erga omnes and the responsblity
to Protect”, The Internarional Journal of Human Rights, Vol. 19, No. 8, pp.
1199- 1212.

75. Morelli, G, (1932), “Norm dispositive e diritto internazionale”, international law
review, Vol. 11, pp. 102- 144.

76. Nageswar, V (1974), “Jus Cogens, and Vienna Convention on the Law of
Treaties”, Indian Journal of International Law, Vol. 14, pp. 362- 391.

77. Parker, K. (1988), “Jus Cogens: Compelling the Law of Human Rights”, Hastings
International and Comparative Law Review, Vol. 12, Issue 2, pp. 411- 463.

78. Paulus, A (2005), “Jus Cogens in a Time of Hegemony and Fragmentation”,
Nordic Journal of International Law, Vol. 74, pp. 297- 333.

79. Pellet, A, (1992), “the normative dilemma: will and consent in international law
making”, Australian yearbook of international law, Vol. 12, Pp.

80. Ramcharan, B, (1983), “the Right to Life”, the Netherlands international law
review, Vol. 30. pp. 63- 88.

81. Reisman, M (1985), “Criteria for the Lawful Use of Force in International Law”,
Yale Journal of International Law, Vol. 10. pp. 279- 285,

82. Robledo, A (1981), “Le ius cogens international: sa genése, sa nature, ses
fonctions”, RdC, Vol 2. Issue 9, pp. 183- 217.

83. Salcedo C, (1997), “Relections on the Existence of a Hierarchy of Norms in
International Law”, European Journal of International Law, Vol. 8, pp.

84. Stephan, P (2011), “the political economy of jus cogens”, Vanderbilt journal of
transnational law, Vol. 44, pp.. 1078

85. Verdross, A. (1937), “Forbidden Treaties in International Law”, American
Journal of International Law, Vol. 29. pp. 571- 577.

86. Verdross, A. (1937), Forbidden Treaties in International Law, American



Vo) oboal ¥ 6,Locs (Y 595 « sogoc Fais lallas Aolibas VoA

Journal of International Law 1937, P. 572.

87. Verdross, A. (1966), “Jus Dispositivum and Jus Cogens in International Law”,
American Journal of International Law, Pp.

88. Wittich, S, (2007), “permissible derogation from mandatory rules? The problem of
party status in the genocide case”, European journal of international law, Vol. 18.

C) Reports

89. Crawford, J, (2001) Fourth Report on State Responsibility Yearbook of ILC.

90. Report of International Law Commission on the Work of its Twenty Eighth
Session, 1976, Vol Il, Yearbook of ILC, P. 99, Para 10 , Commentary to Draft
Article 19

91. Report of the International Law Commission on the work of its Seventieth
Session (A/73/10) Commentary the identification of customary international law,
footnote 667 to paragraph (2) of Draft Conclusion 1.

92. Yearbook of ILC, 1966.

D) Legal cases

93. Corfu Channel (United Kingdom v. Albania), 1CJ, Judgment of 15 December
1949, p. 45 (Judge Alvarez)

94. Inter-American Court of Human Rights, Blake v. Guatemala, Merits, Separate
Opinion of Judge Cancado Trindade, para 24

95. Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening),
Judgment of 3 February 2012

96. North Sea Continental Shelf, Federal Republic of Germany v. Denmark/Federal
Republic of Germany v. the Netherlands, Judgment, ICJ Rep. 1969, P. 37.

97. Questions Relating to the Obligation to Prosecute or Extradite (Belgium v
Senegal) ICJ Report, 2009

98. Reservations to the Convention on the Prevention and Punishment of the Crime
of Genocide, Advisory Opinion, ICJ Rep. 1950.



