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\. Article 19 (1) Subject to the provisions of this Law, the parties are free to agree on the procedure to be

followed by the arbitral tribunal in conducting the proceedings.

(2) Failing such agreement, the arbitral tribunal may, subject to the provisions of this Law, conduct the
arbitration in such manner as it considers appropriate. The power conferred upon the arbitral tribunal
includes the power to determine the admissibility, relevance, materiality and weight of any evidence.

Y. The arbitral tribunal shall proceed within as short a time as possible to establish the facts of the case by

all appropriate means.
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\. International Bar Association
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\. UNCITRAL Model Law Article 19.1 Subject to the provisions of this Law, the parties are free to agree

on the procedure to be followed by the arbitral tribunal in conducting the proceedings.

England Arbitration Act: Section: 34(1)- 34-2 (2) f

34-Procedural and evidential matters:

(1) It shall be for the tribunal to decide all procedural and evidential matters, subject to the right of the
parties to agree any matter.

2(f) whether to apply strict rules of evidence (or any other rules) as to the admissibility, relevance or weight
of any material (oral, written or other) sought to be tendered on any matters of fact or opinion, and the time,
manner and form in which such material should be exchanged and presented;

French Civil Procedure Code 1461: Procedural orders and records of proceedings shall be made by all the
arbitrators jointly unless the parties agree that such tasks may be delegated to one arbitrator.

V=14 asle Ol JLL,J\ O s sl 058
gled 35 13 Sy il 3550 53 050 ) 50l Sl de Sles b A5 e b b

Y. Balance of probabilities
Y. UNCITRAL Arbitration Rules 27(4): The arbitral tribunal shall determine the admissibility, relevance,

materiality and weight of the evidence offered.
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\. New York Convention on Recognition and Enforcement of Foreign Arbitration Awards, V-b

The party against whom the award is invoked was not given proper notice of the appointment of the
arbitrator or of the arbitration proceedings or was otherwise unable to present his case

LCIA 14.1: Under the Arbitration Agreement, the Arbitral Tribunal’s general duties at all times during the
arbitration shall include:

(i) a duty to act fairly and impartially as between all parties, giving each a reasonable opportunity of
putting its case and dealing with that of its opponent(s)

ICC 22 (4): In all cases, the arbitral tribunal shall act fairly and impartially and ensure that each party has
a reasonable opportunity to present its case.

UNCITRAL Rules 17 (1) Subject to these Rules, the arbitral tribunal may conduct the arbitration in such
manner as it considers appropriate, provided that the parties are treated with equality and that at an
appropriate stage of the proceedings each party is given a reasonable opportunity of presenting its case.
UNCITRAL Model Law 18: The parties shall be treated with equality and each party shall be given a full
opportunity of presenting his case.
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\. Within the time ordered by the Arbitral Tribunal, each Party shall submit to the Arbitral Tribunal and to
the other Parties all Documents available to it on which it relies, including public Documents and those in
the public domain, except for any Documents that have already been submitted by another Party.

Y. Rules of London Court of International Arbitration

Article 22 Additional Powers: vi. to decide whether or not to apply any strict rules of evidence (or any
other rules) as to the admissibility, relevance or weight of any material tendered by a party on any issue of

fact or expert opinion; and to decide the time, manner and form in which such material should be exchanged
between the parties and presented to the Arbitral Tribunal

Y. American Arbitration Association, rules of commercial Arbitration R 34 b. The arbitrator shall determine

the admissibility, relevance, and materiality of the evidence offered and may exclude evidence deemed by
the arbitrator to be cumulative or irrelevant

¥. Within the time ordered by the Arbitral Tribunal, each Party shall submit to the Arbitral Tribunal and to

the other Parties all Documents available to it on which it relies, including public Documents and those in
the public domain, except for any Documents that have already been submitted by another Party.
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\. Upon the request of any party, the arbitral tribunal may make orders concerning the confidentiality of

the arbitration proceedings or of any other matters in connection with the arbitration and may take measures
for protecting trade secrets and confidential information.

Y. Any Document submitted or produced by a Party or non-Party in the arbitration and not otherwise in the

public domain shall be kept confidential by the Arbitral Tribunal and the other Parties, and shall be used
only in connection with the arbitration. This requirement shall apply except and to the extent that disclosure
may be required of a Party to fulfil a legal duty, protect or pursue a legal right, or enforce or challenge an
award in bona fide legal proceedings before a state court or other judicial authority. The Arbitral Tribunal
may issue orders to set forth the terms of this confidentiality. This requirement shall be without prejudice
to all other obligations of confidentiality in the arbitration
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\. Article 27: Closing of the Proceedings and Date for Submission of Draft Awards

As soon as possible after the last hearing concerning matters to be decided in an award or the filing of the
last authorized submissions concerning such matters, whichever is later....

After the proceedings are closed, no further submission or argument may be made, or evidence produced,
with respect to the matters to be decided in the award, unless requested or authorized by the arbitral tribunal.

Y. The tribunal may fix the time within which any directions given by it are to be complied with, and may

if it thinks fit extend the time so fixed (whether or not it has expired).
Y. The arbitrator shall specifically inquire of all parties whether they have any further proofs to offer or

witnesses to be heard. Upon receiving negative replies or if satisfied that the record is complete, the
arbitrator shall declare the hearing closed.
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\. Discovery and Disclosure
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\. R 22: Pre-Hearing Exchange and Production of Information

... b) Documents. The arbitrator may, on application of a party or on the arbitrator’s own initiative:
i. require the parties to exchange documents in their possession or custody on which they intend to rely; ....
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\. Article 34

(DIt shall be for the tribunal to decide all procedural and evidential matters, subject to the right of the
parties to agree any matter.

(2)Procedural and evidential matters include: ...

(d)whether any and if so which documents or classes of documents should be disclosed between and
produced by the parties and at what stage;

Y. (d) An arbitrator or other person authorized by law to subpoena witnesses or documents may do so upon

the request of any party or independently
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\. Establishing the Facts of the Case

1 The arbitral tribunal shall proceed within as short a time as possible to establish the facts of the case by
all appropriate means, ...

4 At any time during the proceedings, the arbitral tribunal may summon any party to provide additional
evidence.

Y. Born
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¥. At any time during the arbitral proceedings the arbitral tribunal may require the parties to produce

documents, exhibits or other evidence within such a period of time as the arbitral tribunal shall determine.
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\. Within the time ordered by the Arbitral Tribunal, any Party may submit to the Arbitral Tribunal and to

the other Parties a Request to Produce.

3. A Request to Produce shall contain:(a) (i) a description of each requested Document sufficient to identify
it, or (ii) a description in sufficient detail (including subject matter) of a narrow and specific requested
category of Documents that are reasonably believed to exist; in the case of Documents maintained in
electronic form, the requesting Party may, or the Arbitral Tribunal may order that it shall be required to,
identify specific files, search terms, individuals or other means of searching for such Documents in an
efficient and economical manner; (b) a statement as to how the Documents requested are relevant to the
case and material to its outcome; and(c) (i) a statement that the Documents requested are not in the
possession, custody or control of the requesting Party or a statement of the reasons why it would be
unreasonably burdensome for the requesting Party to produce such Documents, and (ii) a statement of the
reasons why the requesting Party assumes the Documents requested are in the possession, custody or control
of another Party
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\. The Arbitral Tribunal shall, at the request of a Party or on its own motion, exclude from evidence or

production any Document, statement, oral testimony or inspection for any of the following reasons:(a) lack
of sufficient relevance to the case or materiality to its outcome;(b) legal impediment or privilege under the
legal or ethical rules determined by the Arbitral Tribunal to be applicable;(c) unreasonable burden to
produce the requested evidence;(d) loss or destruction of the Document that has been shown with
reasonable likelihood to have occurred;(e) grounds of commercial or technical confidentiality that the
Arbitral Tribunal determines to be compelling;(f) grounds of special political or institutional sensitivity
(including evidence that has been classified as secret by a government or a public international institution)
that the Arbitral Tribunal determines to be compelling; or(g) considerations of procedural economy,
proportionality, fairness or equality of the Parties that the Arbitral Tribunal determines to be compelling.

Y. 9-4 The Arbitral Tribunal may, where appropriate, make necessary arrangements to permit evidence to

be presented or considered subject to suitable confidentiality protection.
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\. Tribunal de grande instance

Y. Section 7. Witnesses before arbitrators; fees; compelling attendance

The arbitrators selected either as prescribed in this title or otherwise, or a majority of them, may summon
in writing any person to attend before them or any of them as a witness and in a proper case to bring with
him or them any book, record, document, or paper which may be deemed material as evidence in the case.

.. if any person or persons so summoned to testify shall refuse or neglect to obey said summons, upon
petition the United States district court for the district in which such arbitrators, or a majority of them, are
sitting may compel the attendance of such person or persons before said arbitrator or arbitrators, or punish
said person or persons for contempt in the same manner provided by law for securing the attendance of
witnesses or their punishment for neglect or refusal to attend in the courts of the United States

Y. Section 43: Securing the attendance of witnesses

(1) A party to arbitral proceedings may use the same court procedures as are available in relation to legal
proceedings to secure the attendance before the tribunal of a witness in order to give oral testimony or to
produce documents or other material evidence.

(2) This may only be done with the permission of the tribunal or the agreement of the other parties

¥. Article 27: Court assistance in taking evidence: The arbitral tribunal or a party with the approval of the

arbitral tribunal may request from a competent court of this State assistance in taking evidence. The court
may execute the request within its competence and according to its rules on taking evidence.
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\. Hague Evidence convention, The Hague Convention on the Taking of Evidence Abroad in Civil or

Commercial Matters signed in The Hague on 18 March 1970
Y. New York Convention
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\. Partial Award

Y. Publicis v True North Communications Inc, 206 F 3d 725 (7th Cir, 2000), Resort Condominiums

International Inc v Bolwell and another, (1993) 118 ALR 655, (1994) 9(4) Mealey's IAR Al; (1995) XX
YBCA 628 (Supreme Court of Queensland). As cited in Y Lew, J. M., Mistelis, L. A., & Kroll, S. M. (2003).

Y. Unless otherwise agreed by the parties, if, without showing sufficient cause: C) any party fails to appear

at a hearing or to produce documentary evidence, the arbitral tribunal may continue the proceedings and
make the award on the evidence before it
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Rules, Submission, Admission and Discovery and
Disclosure in International Commercial Arbitration

Simin Vahedi,! Shahab Dalvandi’
Abstract

Arbitration is playing a very important role in international and domestic
commerce. Party autonomy and free will are prevalent in all aspects of
arbitration which includes rules of evidence, submission, admission, and
disclosure. Lack of predetermined rules and leaving them to the parties or the
tribunal causes confusion, especially as the judge's role in the management of
the submission of the evidence, the value of evidence and the discovery and
disclosure are distinctively different in Civil and Common Law traditions.
Therefore, knowing the practice of international commercial arbitrations with
regards to evidence is of crucial importance. In this paper, the practice, laws
and rules of international commercial arbitration are examined in Iran and
representatives of Civil and Common Law traditions. International
commercial arbitration has developed its own specific rules and practice of
evidence which not that of neither Common nor Civil law's. Considering this
specific practice and the fact that one cannot rely on their knowledge of
domestic procedures, it is necessary for the lawyers to become familiar with
the rules of evidence in international commercial arbitration. It is also
necessary to note that these rules are governed by part autonomy, and they
should think of setting the rules of evidence before any dispute or at least
before the commencement of the proceeding. This paper recommends using
the standard guidelines on the rules of evidence such as those published by the
International Association Bar and incorporating them in their arbitration
clauses or agreements.

Keywords: Rules of evidence, Submission, Admission, Compulsory

discovery and value of the evidence, International commercial arbitration
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