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Background and Purpose

Nowadays, one of the challenges that sharia is facing is the claim that

Islam has a biased view towards men's rights, and there is gender
discrimination against women in Islamic law. The claimants have tried to
justify their theory by presenting examples of jurisprudential rulings that
at first seem to be discriminatory. In order to respond to this challenge in
the field of criminal law, the Islamic legal system in the field of legislation
to punish guilty women has been explained. So, after explaining the moral
principles of legislation to punish guilty women in Islamic jurisprudence,
the criminal rules that are different between men and women have been
examined, and the reasons for such rules have been explained. The purpose
of the study is to show that differences and distinctions in the rulings do
not indicate that the rulings of the Shari'a are discriminatory; rather, what
can be acknowledged is that some Shari‘a rulings are different between
men and women because they differ in biological and psychological
characteristics.

Literature Review

In recent years, research has been conducted on the general terms of
women's rights and defending the Sharia teaching in this field which have
often been explains in detail rulings such as permitting polygamy, the

Received: 05 December 2020 Accepted: 19 May 2021


https://jwfs.alzahra.ac.ir/
https://orcid.org/0000-0003-2324-6276

The Journal of Woman and Family Studies (2021) Vol. 9, No. 2, Ser.21, pp. 148-167 149

blood money of a woman which is half the blood money of a man,
prohibition of some jobs such as being a judge for women, etc, which have
created a suspicion that Islam has a biased view towards men's right.
However, this study focuses on the jurisprudential heritage in order to
explain the Islamic approach to women’s rights in criminal law and it
analyzes this subject based on ethical and fair principles. The authors
searched in reputable scientific databases and didn't find any research that
had inductively collected the stances of the debate with an analytical and
problem-oriented view and presented the moral and intellectual reasons for
the rulings by referring to the opinions of thinkers. An article entitled
"Discrimination on Women's Punishment in Jurisprudence and the Rules
of Iran" has been written, which only addresses examples of women's
criminal sentences and does not say anything about the general principles
of punishment for women in Islamic jurisprudence. However, in the
present study, at first, the moral principles of women's criminal sentences
have been explained and then examples of the sentences that have been
imposed based on these principles, have been stated. In addition, some of
the examples presented in the present article, such as the quality of
execution of the sentence and the place of detention of convicts, were not
discussed in that article. Another point is that in the present article,
examples have been analyzed based on ethics and justice, and in this
article, there are jurisprudential arguments and different aspects of the
discussion. In other the novelty of this article is that so far there has been
no research in the Islamic legal system on the punishment of delinquent
women that has been explained on the basis of ethics and justice.

Method

This study has been conducted using a descriptive-analytical method
based on library resources. The type of the study is inductive and is
organized by studying the written jurisprudential heritage and extracting
women’s criminal sentences through the opinions of Imami jurists. The
author has introduced the rulings in which the Islamic penal system
differentiates between men and women and has tried to present the moral
and intellectual aspects of these rulings and distinctions to the extent of
human understanding.
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Results

In this study, the ethical principles governing the legislation of
punishments for women in Imami jurisprudence have been explained and
women's specific criminal sentences in the field of public disclosure,
expulsion , homosexuality, apostasy, the quality of the Hadd, the place of
detention and delay in punishment in special circumstances have been
stated. it is found that the legislation of punishment for women in Islam is
based on the two principles: a dignified view of women and the observance
of justice. Also it is found that Islamic Criminal law not only does not have
a biased view of men but it can be seen from some of the rulings that this
law seeks to facilitate and mitigate punishment for women.

Conclusion

Results sugget that some differences in criminal sentences imposed on
women and men not only does not indicate discrimination in legislation,
but also they originated from morality and justice in legislation and have
entered into the teachings of the Shari'a due to the different undeniable
genetic and psychological characteristics of men and women.
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