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A jurisprudential legal dispute regarding the retal-
lation of the mother in the crime against the child
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Abstract

Most Islamic jurists believe that a father will not retaliate against his
son in a deliberate crime. However, there is disagreement about the mother
joining the father. Sunni jurists mainly believe that the mother cannot be retali-
ated like the father, a position that is also accepted in the penal regulations of
the countries subject to Sunni jurisprudence. According to the famous Fatwa
of Imami jurisprudence, the regulations of our country have specified the re-
moval of retribution only against the father, and this issue has caused the legal
doctrine of the mother to be subject to retribution.

In the present study, the issue is examined with a descriptive analyti-
cal method and it is clear that the only valid document of the famous fatwa of
the jurists is the general reasons for retribution, which in other cases, like the
grandparents, have been left out for reasons that should apply to the mother
in the first place; In particular, a parent who is not retaliated according to the
hadiths is also referred to as a mother and also the hadiths do not say anything
about the retaliation of the mother, and the companions did not even ask the
infallibles about this issue. Evidence that exposes the mother’s retaliation to
suspicions that should be avoided. From a legal perspective, due to the lack of
legal clarification, the mother can be excluded from retaliation based on the
fatwa of the minority, especially the opinion of the leadership.
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«La peine de Ghissass s’applique aussi bien a I’égard des parents proches que des par-
ents lointains, a I’exception toutefois des descendants sur les ascendants. Le Ghissass
ne s’appliquera pour les ascendants ayant commis un homicide sur la personne de leurs
descendants que s’il est volontaire et exécuté au moyen d’un égorgement ou d’un coup
de poignard dans le ventre. Hormis ces cas, ils seront condamnés a de trés importantes
Diya dont I’acquittement ne pourra étre effectué que sur les propres biens».
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«mother or father who commits gatlul-’amd against her or his own child, is guilty of an
offence and shall be liable on conviction to a fine not exceeding $100,000, imprison-
ment for a term not exceeding 25 years or both».

2. «Qatliamd not liable to gisas. Qatliamd shall not be liable to gisas in the following

cases, namely:..., (b) when an offender causes death of his child or grandchild, how

lowsoever; and (c) when any wali of the victim is a direct descendant, how lowsoever,
of the offender».
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6. «When intentional homicide is not punishable with death Except in the circumstanc-

es mentioned in section 200, intentional homicide is punishable with the payment of di-

yyah and not with death in any of the following circumstances:- (a) where the offender

is an ascendant of the victim or where the intention of the ascendant is clearly shown to

be the correction or discipline of the victim» (Peters, 2010: p. 61).
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