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Emmanuel Gaillard & Jennifer Younan (eds), State Entities in International
Arbitration (New York: Juris Publishing 2008).
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1. Frank-Bernd Weigand (ed), Practitioner's Handbook on International
Commercial Arbitration (2nd edn, UK: Oxford University Press 2010),
paras 3.51, 6.26 & 9.46.
The European Convention on International Commercial Arbitration (1961),
484 UNTS 349, Article Il (Right of Legal Persons of Public Law to Resort to
Arbitration); Dominique T Hascher, “European Convention on International
Commercial Arbitration of 1961: Commentary”, Yearbook Commercial
Arbitration, Volume 36 (2011): 504, para 31; Ad Hoc interim Award of 18
November 1983 (Benteler (F.R. Germany) v Belgian State and S.A. ABC) YB
Com Arb X (1985) pp 37-38.
3. EGYPT Law No 27/1994 Promulgating the Law Concerning Arbitration in
Civil and Commercial Matters (as amended by Law No 9/1997) Article 1,
reprinted in: YB Com Arb XXIII (1998) p 563; Court of Appeal, Cairo,

Commercial Circuit No 63, 19 March 1997 (Antiquities Organization v Silver
Night Company) YB Com Arb XXIII (1998) pp 169-174; Syrian Arbitration
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Act (Law No 4 of 2008) Article 2(2), reprinted in: Journal of Arab Arbitration
3(2009) pp 473-492.
1. Calvo Doctrine
2. Lars Market & Helene Bubrowski, ‘National Setting Aside Proceedings in
Investment Arbitration’, in: Marc Bungenberg & others (eds), International
Investment Law (Germany: Hart Publishing 2015): 1460, p 1474.
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Award on Jurisdiction of 30 April 1982 in ICC Case No 3896 (Framatome S.
A. v The Atomic Energy Organization of Iran (AEOI)), YB Com Arb XIlI
(1983) pp 94-117; Pierre Lalive, ‘Arbitration with Foreign States or State-
controlled Entities: Some Practical Questions’, in: Julian D M Lew (ed),
Contemporary Problems in International Arbitration (Springer-Science
1987) pp 289-296; Ad-hoc Preliminary award of 14 January 1982 (EIf
Aquitaine Iran v National Iranian Oil Company), YB Com Arb XI (1986) pp
97-105; Elihu Lauterpacht & Christopher J Greenwood (eds), International
Law Reports: Volume 96 (UK: Cambridge University Press 1994) pp 250-279.
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2. Capacity; Jean-Francoois Poudret & Sebastien Besson, Comparative Law of
International Arbitration (Stephen Berti & Annette Ponti (trs), Switzerland:
Sweet & Maxwell 2007) p 182.

3. Subjective arbitrability (ratione personae); Emmanuel Gaillard & John
Savag (eds), Fouchard, Gaillard and Goldman on International
Commercial Arbitration (London: Kluwer Law International 1999) para
533; Bernard Hanotiau, “The Law Applicable to Arbitrability”, Singapore
Academy of Law Journal, Volume 26 (2014): 874, pp. 875-878.

4. Lex personalis

5. High Court of Justice, Queen’s Bench Division, 21 December 1988 (Gatoil
International Inc v National Iranian Oil Company), YB Com Arb XVII
(1992) pp 587-593 (UK no 30); Corte di Cassazione, 9 May 1996, no 4342
and Corte di Appello, Bari, 2 November 1993 (Société Arabe des Engrais
Phosphates et Azotes — SAEPA and Société Industrielle d’Acide Phosphorique
et d’Engrais — SIAPE v Gemanco srl), YB Com Arb XXII (1997) pp 737-743
(Italy no 146).

6. lex fori

7. Poudret & Besson, Op.cit., pp 182-183: ‘In our opinion, this approach is a
source of confusion since it suggests that the law applicable to the arbitrability
of the dispute also governs the capacity of a state to arbitrate, and this is not
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the case under the majority of laws considered here. The capacity of a person,
including a state, to bind itself by an arbitration agreement is a question
governed by its personal law, i.e. by its own legislation’.

1. Gaillard & Savag, Op.cit., para 533: ‘In fact, the main benefit of bringing the
issue of whether public entities can submit their disputes to arbitration within
the concept of arbitrability, as opposed to that of capacity, was that the
uncertainties of the choice of law method in this area thereby avoided’.

2. Domenico Di Pietro, ‘General Remarks on Arbitrability under the New York
Convention’, in: Loukas Mistelis & Stavros Brekoulakis (eds), Arbitrability:
International & Comparative Perspectives (London: Kluwer Law
International 2009) para 5.18.

3. Ibid., para 1.15.

4.UNCITRAL Secretariat Guide on the Convention on the Recognition
and Enforcement of Foreign Arbitral Award 1958 (New York: United
Nations 2016) p 136, para 14.
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1. Paris Court of Appeal, 1st Chamber- Section C, Decision of 17 December
1991 (Gatoil International Incorporation v National Iranian Oil Company),
reprinted in: Thomas Clay & Others (eds), French International
Arbitration Law Reports: 1963-2007 (New York: Juris Publishing 2014)
pp 179-195, at 187.
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3. United Nations Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (New York, 10 June 1958), Article V(1)(a): ‘Recognition and
enforcement of the award may be refused, at the request of the party against
whom it is invoked, only if that party furnishes to the competent authority
where the recognition and enforcement is sought, proof that: (a) The parties to

the agreement referred to in article 11 were, under the law applicable to them,
under some incapacity [...]’.

4. Administrative Tribunal, Damascus, 31 March 1988 (Fougerolle SA (France)
v Ministry of Defense of the Syrian Arab Republic) YB Com Arb XV (1990)
pp 515-517 (Syria no 1); Corte di Cassazione, 9 May 1996, no 4342 and
Corte di Appello, Bari, 2 November 1993 (Société Arabe des Engrais
Phosphates et Azotes — SAEPA and Société Industrielle d’Acide Phosphorique
et d’Engrais — SIAPE v Gemanco srl), YB Com Arb XXII (1997) pp 737-743
(Italy no 146); UNCITRAL Secretariat Guide on the Convention on the
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Recognition and Enforcement of Foreign Arbitral Award 1958 (New
York: United Nations 2016) p 137, para 16.
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Institute of International Law, Resolution on Arbitration between States, State
Enterprises or State Entities and Foreign Enterprises (12 September 1989),
YB Com Arb XVI (1991) pp 233-240, Article 5: ‘A State, a state enterprise,
or a state entity cannot invoke incapacity to arbitrate in order to resist
arbitration to which it has agreed’.

2. Final Award of 1971 in ICC Case No 1939 (Italian company v African
state-owned entity) 1973 Rev Arb 122, p 145: ‘International public policy
would be strongly opposed to the idea that a public entity, when dealing with
foreign parties, could openly, knowingly, and willingly, enter into an
arbitration agreement, on which its co-contractor would rely, only to claim
subsequently, whether during the arbitral proceedings or on enforcement of
the award, that its own undertaking was void’; Award on Jurisdiction of 30
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= April 1982 in ICC Case No 3896 (Framatome S. A. v The Atomic Energy
Organization of Iran (AEOI)), YB Com Arb XIII (1983) pp 94-117: ‘It is
superfluous to add that there is a general principle, which today is universally
recognized in relations between states as well as in international relations
between private entities (whether the principle be considered a rule of
international public policy, an international trade usage, or a principle
recognized by public international law, international arbitration law or lex
mercatoria), whereby the Iranian state would in any event- even if it had
intended to do so, which is not the case- be prohibited from reneging on an
arbitration agreement entered into by itself or, previously, by a public entity
such as AEOI’; Ad-hoc Preliminary award of 14 January 1982 (EIf
Aquitaine Iran v National Iranian Oil Company), YB Com Arb XI (1986) pp
97-105: ‘It is recognized principle of international law that a state is bound by
an arbitration clause contained in an agreement entered into by the State itself
or by a company owned by the State and cannot thereafter unilaterally set
aside the access of the other party to the system envisaged by the parties in
their agreement for the settlement of disputes’; Ad Hoc interim Award of 18
November 1983 (Benteler (F.R. Germany) v Belgian State and S.A. ABC) YB
Com Arb X (1985) pp 37-38: ‘A third formula, very widely used by
international commercial arbitrators, consists in considering the prohibition on
arbitration as being contrary to international public order [...]. Without going
that far, one can also conceive that the international arbitrator should dismiss
the argument based on this prohibition when the circumstances of the case are
such that State would act contra factum proprium in raising it’.
sl 48,5 )3 ol 890 5 5 y510,5 b (s, 50 el T ol soles
Partial Award of 07 December 2001 in ICC Case no 10623/AER/ACS
(Salini Construttori S.P.A v The Federal Democratic Republic of Ethiopia,
Addis Ababa Water and Sewerage Authority) paras 161-164, reprinted in:
Emmanuel Gaillard (ed), Anti-suit Injunctions in International Arbitration
(New York: Juris Publishing 2005) pp 227-306.
el a2 g8 BB 53 05 6l eizeen
Cour d’Appel, Paris, 24 February 1994 (Ministry of Public Works v Bec
Freres) YB Com Arb XXII (1997) pp 682-690 (France no 25): ‘[T]he
prohibition excluding governments from referring their disputes to arbitration
is confined to domestic contracts. Consequently, the prohibition is not a
matter of international public policy. In order for an arbitration agreement in a
contract to be valid, it must simply be established that the contract is
international and that it was concluded for the purposes and in accordance
with the usages of international commerce’; Paris Court of Appeal, 1st
Chamber- Section C, Decision of 17 December 1991 (Gatoil International
Incorporation v National Iranian Oil Company), reprinted in: Clay & Others,
Op.cit., pp 179-195, at 187: ‘Considering that in the case at hand, concerning
contracts entered into in order to satisfy the needs of, and in compliance with,
the conditions of international trade, the arbitration agreement does comply
with international public policy — which, on the contrary, would prohibited
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= NIOC from availing itself of the restrictive provisions of its domestic law in
order to avoid arbitration after an arbitration agreement had been entered into
by the parties; that, by the same token, Gatoil cannot base its objection to the
capacity and powers of NIOC an Iranian legal provisions as international
public policy is not concerned with the conditions established by the national
law in this field, as set out in this argument’; Court of Justice, Geneva
Canton, 21 December 1983 (State of Iran v Cementation International Ltd)
(unpublished), cited and quoted in: Gaillard & Savag, Op.cit., para 549, n
367: ‘[T]o admit the principle of the approval of recourse to arbitration by the
government or legislature of a country that is party to the arbitration
agreement is to allow that party to unilaterally avoid the obligations that it
freely undertook’; Iran-Us Claims Tribunal, Order of 10 January 1985
(Component Build ers, Inc,Wood Componenx Co, Moshofsky Enterprises, Inc
v Islamic Republic of Iran et al) YB Com Arb Xl (1986) pp 359-361
(proceeding no 395), cited and quoted in: Mauro Rubino-Sammartano,
International Arbitration Law and Practice (3rd edn, New York: Juris
Publishing 2014), pp 364-365: ‘The principle that a State cannot plead the
provisions (or deficiencies) of [...] its Constitution as a ground for the non-
observance of its international obligations [...] is indeed one of the great
principles of international law, informing the whole system and applying to
every branch of it’.
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2. Gaillard & Savag, Op.cit., paras 546 & 555; Hanotiau, Op.cit., p 874.
3 Poudret & Besson, Op.cit., pp 192-193.
4. Vienna Convention on the Law of Treaties (1969), 1155 Treaty Series 331,
Avrticle 46 (Provisions of internal law regarding competence to conclude
treaties): ‘1. A State may not invoke the fact that its consent to be bound by a
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treaty has been expressed in violation of a provision of its internal law
regarding competence to conclude treaties as invalidating its consent unless
that violation was manifest and concerned a rule of its internal law of
fundamental importance. 2. A violation is manifest if it would be objectively
evident to any State conducting itself in the matter in accordance with normal
practice and in good faith’.
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