Biannual Journal Of

Philosophical Meditations

(PHM)

Vol. 11/ Issue: 26/ Spring & Summer 2021/PP.339-372

Separation of Law and Morality in Hans Kelsen’s Theory

of Obligation

Parham Mehraram !

Submitted:
2020/5/3
Accepted:
2020/9/18

KEYWORDS:

Empower
ment,
Kelsen,
Legal
Obligation,
Morality,
Normativit
y, Pure
Theory

The purity of the “Pure Theory” demands the separation
of law from morality. Therefore, Kelsen seeks to offer an ideal
form oflegal statements, which are distinguishable from morality.
In his traditional theory, with its substantial normativity,
according to Paulson, Kelsen sustains this independency by
proposing the category of imputation as a conditional statement,
in contrast to imperatives of morality. Here, norm addressees are
authorities, rather than legal subjects. However, the normativity
ofhis positivism leads to the deontic form of obligation which can,
in fact, be considered both law and morality univocal. In other
words, the basis of “ought” in both fields is the rational
necessitation which gives the basic norm, as a source of
normativity of any legal system, a moral character. Kelsen was
aware of the problem. Therefore, he suggested his new theory, i.e.
the theory of empowerment. In the second theory, “ought” is
associated with competency to exercise power. Now, obligation is
not more a first-hand concept in legal theory. Therefore, the ideal
form of law is neither deontic, nor imperative and norm
addresses are authorities. Therefore, form is the purest.
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Efforts to establish legal science as an independent
field began in the 19th century and continued to mid 20th century.
With his Pure Theory of Law, Kelsen is one of the most influential
figures in this regard. “Purity” in this theory refers to separation of
law from any non-legal matter (Kelsen, 1934: 81). His effort to
separate law from morality is one of the most important objectives to
create such a pure science. Offering an ideal form of law that has no
connection with morality and basically does not reflect moral
predicates was one of the main objective of Kelsen to make law
independent from morality. The purpose of this study was to answer
the following questions how did Kelsen achieve the ideal Pure form
of law to define legal obligation independent from morality and how
successful has he been? This study attempted to introduce this aspect
of Kelsen’s theory of law and related firsthand and secondhand works
to Persian-speakers.

:In order to answer the research questions, the works
of Kelsen and researchers of his works such as Paulson were
described accurately and ultimately, it was attempted to evaluate
Kelsen’s solution. Int his regard, first, his works were periodized and
then, the link between morality and Kelsen’s theory of legal
obligation in each period and why he has been transferred from one
period to the other were explicated. Finally, his views were evaluated
in these different periods. Therefore, this study was descriptive-
analytical.

To achieve an ideal “pure” form of law, Kelsen, in his Neo-
Kantian period, first puts forward the conditional possibility of the
ideal form of law beside its imperative and common form with his
coupling theory. In this way, he distances from the common form of
moral predicates, which are imperative, (Paulson, 1988: 65) and draw
imputation as a legal matter near causality and give it a more scientific
aspect. In this regard, he finally eliminates the imperative predicate
and introduces “the eliminative theory”.
Moreover, his effort to separate law and natural sciences leads to his
distinguishing between “must” in causality and ‘“should” in law
(Paulson, 2001: 60). However, with the legal “should” which should
secure the independence of law from natural sciences with its
normative guarantee, he faces a more serious problem, which Paulson
calls the synonymy of legal obligation and its moral equivalent
(Paulson, 1988: 66-67), something that is seen in the obligation-
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oriented aspect of both. In fact, this “ought” which expresses
imputation as a specific notion in legal science refers to an obligation
just like its moral equivalent. An obligation that provides a rational
reason to follow legal norms (Willaschek, 2012: 355-356). Given that
“basic norm” is the basis of the legitimacy of all of the norms in a
legal system in Kelsen’s theory, the traditional concept of obligation
in Kelsen’s theory of law gives basic norm a moral function.

:Kelsen himself is aware of this substantial shortcoming,
which has not been remained unnoticed by so many contemporary
lawyers (Raz, 1998a: 58). With his theory of empowerment and a
more extensive analysis of “ought” that does not signify legal
obligation, he tries to present the purest form of law that has no
connection to morality in each one of its basic elements
(conditionality, addressing authorities, and undeontic aspect).
Although this ideal pure form of law provides a good response to
Kelsen’s first problem in distinguishing between the legal and moral
form, it raises other problems such as inability to correctly explain the
relationship of norm and power (Raz, 1998b: 445) or to explain how
law is executed in an efficient and forcible system (Alexi, 2013: 241-
244). The result of these difficulties is rejection of the whole Neo-
Kantian theory in 1962, officially stated by Kelsen in the Salzburg
Seminar. Consequently, Kelsen moves from his long traditional
period of normativism to legal voluntaryism. Since this aspect of
Kelsen’s theory has been neglected in Persian legal literature, using
the valuable works of researchers on Kelsen’s works such as Paulson
and Heidemann, this study attempted to explicate Kelsen’s efforts to
separate legal obligation from moral obligation and to show that why
they fell short.
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