Private Law http://jolt.ut.ac.ir
Vol. 17, No. 2, Autumn & Winter 2020-21 Print ISSN: 2008-840X

Manuscript Type: Research Article Article Online ISSN: 2423-6209
DOI: 10.22059/jolt.2020.298839.1006828

Equity; Nature, Types and Functions

Ensieh Motiei*, Masoud Alborzi Verki?

1. Ph.D. of Private Law, Faculty of Humanities and Social Sciences, Zanjan Branch, Islamic Azad University,
Zanjan, Iran
2. Assistant Professor, Department of Law, Faculty of Social Sciences, Imam Khomeini International University,
Qagzvin, Iran

(Received: March 6, 2020 ; Accepted: November 11, 2020)

Abstract

Fairness in the sphere of law, which is used, by a judge or an arbitrator, in resolving
disputes, in general, refers to one of two concepts of “equity” or "ex aequo et bono”. The
first concept is a general principle of law, itself consists of three types with different kinds
of functions, all three of which are legal norms and, in deciding a case, is considered as part
of law, recourse to them often does not require consent of parties to a dispute. Depending
on the type of defect in the norms, infra legem by providing an interpretation in accordance
with existing facts, the function of moderation, praeter legem which through the filling of
legal gaps, has a supplementary function and contra legem by abandoning the governing
law when conflicting rules, plays the replacement role of legal rules. Despite the important
role of principles of law in the settlement of disputes and its application in international
law, this principle has not been addressed in domestic law.
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