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Pre-contractual Liability of the Person who Takes Possession of Another’s Property

Offered for Sale, its Basis and Implications
Ibrahim Javanmard Farrokhani, Ph.D. Assistant Professor, Department of Theology, Gonbad Kavoos

University

Abstract

The property which is offered for sale and possessed by buyer is terminoiogically
called makhuz belsaum, the possessor is called akhez belsaum and the act is called
akh belsaum. Delivery of property by the seller to the buyer may be considered either
offer or promise to sell. The author in this paper seeks to answer the following
question: what is the liability of the possessor of property with regard to property
damage while in his possession? A group of jurists believe that he acts in a fiduciary
capacity while the others consider him liable. Some jurists maintain that his liability
is contractual while the others consider his liability as tort liability. The above said
opinions have been studied through analytical-descriptive method and it has been
concluded that the possessor is considered to be in a fiduciary capacity with regard to
the property in his possession for testing and it is against legal logic and unjustifiabie
to consider liable a person who, by the owner's authorization possesses a Property to

test and verify and consider him as unauthorized possessor.

Keywords: Saum, Akhz belsaum, contractual liability, non-contractual liability
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