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! That possibility does not apply in the case of multiple murders where the period of parole ineligibility
cannot be reviewed (s 745.6(2)).

2 Code, ss 235 and 745. The period is determined by the judge (s 745.4) but he or she must give the jury
the option of recommending the requisite period. The jury is not obliged to make a recommendation, and
if it does make one, the judge is not obliged to follow it.
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111961] AC 290.

2 Moloney [1985] AC 905, [1985] 1 All ER 1025 (HL); Hancock [1986] AC 455, [1986] 2 WLR 357 (HL);
Nedrick [1986] 1 WLR 1025, (1986) 83 Cr App R 267 (CA); Woollin [1999] 1 AC 82,[1998] 3 WLR 382
(HL).

3 Buzzanga and Durocher (1979) 49 CCC (2d) 369 (Ont CA). Wilfully promoting hatred included the
situation where accused foresaw that the promotion of hatred was certain or morally certain to result from
distribution of a pamphlet. It was applied in Chartrand (1994) 31 CR (4th) 1 (SCC). Although Canadian
courts have acknowledged the legitimacy of ‘oblique intent’, there are no Canadian authorities exploring
whether the accused himself must be aware of the inevitability of the consequences.
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! See, eg, Nealy (1986) 30 CCC (3d) 460 (Ont CA), approved obiter in Robinson [1996] 1 SCR 683 (SCC).
This is discussed more fully at the conclusion of sect 4(iit).
2[1989] 2 SCR 1074.
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!'In Cuerrier [1998] 2 SCR 371, the Supreme Court approved of the use of aggravated assault (assault that
inter alia endangers life) reasoning that the complainant’s consent had been vitiated by the non-disclosure
of the accused’s status, which was found to constitute fraud. The later Supreme Court decision in Williams
(2003) 176 CCC (3d) 449 (SCC) illustrates some of the difficulties in this area. The accused was charged
with aggravated assault (assault endangering life). The Crown could not establish that the transmission
occurred after the accused was aware of his status (the relationship existed both before and after he was
tested and, if transmission occurred before he was aware of being HIV positive, then the Crown could not
establish the concurrence of actus reus and mens rea) and the solution was to enter a conviction for
attempted aggravated assault.
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! See, eg, Edelenbos (2004) 187 CCC (3d) 465 (Ont CA) (although no prejudice was shown in the particular
facts of the case); Dove (2004) 187 CCC (3d) 506 (BC CA).
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I'S 745(a). This is subject to judicial review after 15 years (s 745.6(1)) (the ‘faint hope clause’) except in
the case of ultiple murders (s 745.6(2)). If granted by the review judge the application then goes to a jury
(s 745.61(5)).

28 745(b).

38745.2.

4 Code, ss 235 and 745. The period is determined by the judge (s 745.4) but he/she must give the jury the
option of recommending the requisite period. They are not obliged to make a recommendation and if they
do make one the judge is not obliged to follow it.
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! The courts have adopted a restrictive interpretation. In More [1963] 2 SCR 522 for the majority Cartwright
J held that both planning and deliberation must be established and both required proof of premeditation. As
Culliton JA said in Smith (1979), 51 CCC (2d) 381 (Sask CA), ‘[c]learly, planning must not be confused
with intention as the planning would only occur after the intent to murder had been formed. There must be
some evidence the killing was the result of a scheme or design previously formulated or designed by the
accused and the killing was the implementation of that scheme or design. It is obvious a murder committed
on a sudden impulse and without prior consideration, even though the intent to kill is clearly proven, would
not constitute a planned murder. However the Supreme Court stated, obiter, that a murder might have been
‘planned and deliberate’ in a case where the intent was formed very shortly before the plan was carried out
(Harbottle, n 18 above).

2Nygaard and Schimmens (1989) 51 CCC (3d) 417 (SCC).

3 Droste, n 40 above.

48231(3).

58231(4).

6 (1989) 32 OAC 296 (Ont CA). This ruling, although understandable, seems contrary to the Supreme
Court’s decision in Farrant above which held that s 231 is a sentencing classification provision and does
not create a separate offence of first degree. The finding that s 231(4) requires proof of subjective mens rea
seems contrary to that conclusion.
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'S 231(5). This subsection was challenged, unsuccessfully, under s 7 of the Charter on the basis of a lack
of'a coherent underlying rationale. Arkell [1990]2 SCR 695: (‘Parliament’s decision to treat more seriously
murders that have been committed while the offender is exploiting a position of power through illegal
domination of the victims accords with the principle that there must be a proportionality between a sentence
and the moral blameworthiness of the offender’).

2 See Harbottle, n 18 above: ‘murder caused by that person’ includes a party to the murder but only if the
actions of the accused were a substantial and integral cause of the death.

3 Contemporaneity can be problematic. If it is clear from the evidence that the victim was already dead
before the ‘sexual assault’ began, there cannot be a sexual assault on a dead victim and it would only
constitute interference with a dead body. However in many cases the sexual assault may be seen to be part
of one continuing transaction with some acts occurring before and others immediately after the death. See,
eg, Westergard (2004) 185 OAC 281 (Ont CA).

4 Confinement may occur in the course of the commission of another offence, eg robbery, though robbery
is not necessarily accompanied by confinement: Hein (2004), 189 CCC (3d) 381 (Sask CA).

5 Russell [2001] 2 SCR 804. The accused sexually assaulted X and then beat and killed Y, another occupant
of the house. The Supreme Court held that s 231(5) applies even where the victim of the murder and the
victim of the enumerated offence are not the same.

6 The s reflects Parliament’s intent to restrict this s to those who murder the victim being harassed: dicta in
Russell (above at para 34).

7 “Criminal Organization’ is defined in s 467.1(1)—a group of three or more persons which has as its main
purpose or main activity the facilitation or commission of one or more serious offences that if committed
would likely result in receipt of a material benefit by the group or individuals in the group. It was passed
primarily because of problems arising from a turf war over drugs between biker gangs in Quebec where use
of a car bomb led to the death of a young child.

8 Passed because of the shooting of a journalist who specialised in investigating organized crime.
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