Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

eLE:;\ BY! &3,::“& L;LAG:JJIA ala il (‘365‘ Ayl gl
Ol 5 Sl 3 g3

e A Sl sans ! S (il af sus

u‘);" ‘O‘_)e:nuu_)d.ac.stt‘):AK.‘.:Z&‘J‘éjhbdsﬁnl‘d“;‘.a\y.aié\gﬁa@‘QSA(gMb.\

u‘);" ‘u‘)e__u (uyde Sy &zl ‘&Jﬁa suily ‘@AJJ.A& &JLJLL...-‘ At

AYAT/AN/YY sl AR WACVIL ST

LEYLEN

Llie aaalie b O cuas 5 gl gla ool olasinl Glulislias g4lSy 4 dlie o
s S olagle 3 paad o wlasy lhe glae Hu sluyiad @llie ol o ia)lese e
Slle 4 Jle e G0l S0l @ 5 el sael sl Juasd (D56 5 posde Caegs
23 5 g O guans (&5 9ol8
Jraad € - pogad ccas usay WSO wbiiul aggde Sue gl el Gl 5

sla lial asede 3 S8 (pe Jay S fod ours - w3b s 0L © gl

Email: tafreshi@modares.ac.ir llis J g foso dtiews 95 F


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

1Y Sloo ) £ o lad ¥V g0 ki g sla jing

Whe 5 Dl 48 L0 aloa Jlon a sgde Sl 5 (bl o Jlo S e jan bucls 8,8 oo
auling 0l

S ety (5L <restitution” a3 sl Leallus G Saas Galles O kSl Gsis o
Gl 2 S el (T sme oS sl JIB Gadd 5 b Gl GLie pasdel Gad 1l
55 03 558 Caeu(y g (e mad

slaglls O padd a 4las) slajiad Sl asgde Col ulS 5 ol (B olual L
Gl plas ciES e 5 aad il (Jisel srulimer 03050 Gl paalie b (podals
sl oS o 2 Ll ] pals 5 Lae cllal o Sy, 0 aliwl b @l RC ISTRY O
S ) sulgidny 5Keal 5 Saal ol 5 b

B LEY uiluﬂ & polian wla il g g pial sla ol ola rgaals (18519

douads .\
Sline SB35 o 4 bsiye slagpass 5 sl ssa 5 Oloal 5 Ll 38a 5o
Osie oo Bl LG aa glady 88 5 ced padiie LT 3a8s liae <€ Wil usag
Ol Lo.a:..s 9 sy o yulaaoy walsyiwh ) wib ke ladlacsl ol ()l ) (8 g8
«“confiscation” slas3ly :azaals 1, Siaal graa O el LY Lo welea
oo A G owlai, GG SsSs glads sy “restitution”s “forfeiture”
ol Sl Gl sl Obs 5o € s bl bl 5o O (bl e
HLW Oiaod YA o AYVE ‘C)‘h‘:}) ((J:SL;Q..: suld) B 643‘\9 CSL""‘ 9 Creuns
(FYE-YYY b A0 ¢ i, Slase KUYV m AYVY (o ga a5

o) a3l Gaob 3 Sleasd € sl el L) e (Bela oG TL
slaol ey ol o el ala Slae 4 ol ol IS8 paradd 5 aialis


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

e Slaglols s il p sgio & 2i5b Kt 5 o il o) »wu

e wald 55 (o6 Jual Ggie 0 O Qo sy (SeAeS ¢ ok S
a3 g8a slusl Ho plas (Sialeals
lide aualie b oF o 5 alosicl asgde Glulialioe 380 6sS1s olagp
rala i gliie Col 4ol cueal b ol LT B8 alSal 5 HBT ol Lol en
o8 wlie axalie g alasial sobos plas la S5 Kaal Fod 4 aualie s 5 Gy
B e o adss 5 Lae allal 5 5S58 b a5 9Olae Oloal 5 Gl 348a

S o pralie Gl B a5k sl

O Olsyl 9«9 paals Y gol alu yicuh  ruliiilins .Y

Mool g (593 Alas N-Y

ol § gia A\

Sy el HBias slail B GEa g5y ol s S plias gl GLLK (S g8a sl o
S IS Lt Ll el (o LT oline S,m5m €S 5ol osa cabide o3l

Sl & 5laTe

Restitution \-\-\-Y
€ poda b Sk € Jlo Gasla S5y sline 0 u,580ST Ss8a Kiajs Hou 830y opl
s «blieys (Martin, 2006, p.464) cuwl  sual wajls 150 Cead Glail

BY) AASL;A \QJJS ‘L_.L‘-hu: 9 QJ‘JJ;;JQ > =Y (s GL"““ BE) “l‘eStitlltiOIl”._\l_\EZ:.o

\. surrender

AR


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

1Y Sloo ) £ o lad ¥V g0 ki g sla jing

Cuud 9 OIS aalad aa g0 g e (give-back) ;yasls 5L (slase Jola P D e
Sadie restitution” sufise Obbicals Ay (Give-Up) i 5 oidls
gl o Lsae diae ol (Birks, 2005, p.24) coal “sme pilie oL3Ly asgie
O P Olsiets sdilsd cualge 5 Sas sk 5 (Sl LB, S saddians
018 S8 5a3 e dle 3501 Gloee Gl (2D al5e

1 6okt By 5 il B8 o spie wsa sosa 4 Testitution” . A s Ll 4
3 8 ) 3 el 80,8 Juand suilsd 4S e g ydioli wihse o b € € o hin
sl il Sl SIle b Glalsd 4 o) s a5 o5 Vs 4T ot sl o
s (ebad Do sl asas sulsan wadolial Jb o), oKl (sl Ll 5l 4l
L Jisel wlasicd 31 gy qgaslsn oo S e aladl gyl wise Late Guled
29 (92 a3l lalsa HLde el sd Gad Ll &€ 05 58) gl o aals olalsa
O3S p a5 Uiyen “TESHHUION couls caus 51 oylal s 4T 51 Slasadad ¢ Koo 55l 50
Giglio, 2008, ) s ls Xy s sad Jaoad S0 e o 4 S ulse ) snilsa
.(p.502

ol € s (650 “restitution”a gede 38a3 (s15s 8ws cpl ulys A s
Giglio, 2008, p.502 -) waly A6 jads ;a8 b lses glalsa oLy gl i
Slaal (Lo yan sl Wil g5 o &S ) (B g8a S|y “restitution” by ol s (503
S sl se faasgu Glalsa € 1) wise 0 o adle | sl pd o€ 1 FEae 1, Alids
“restitution” 3 AR .wlsad Juaad g5 Gl 5wyl Gl Glala o sl o

\. Gain-based Recovery

Yy


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

e Slaglols s il p sgio & 2i5b Kt 5 o il o) »@u

2 b olaba 0l & € sulse oSS aluad 5 gyl wlge 55 a5k 1y sslsd
(Ibid, p.508) wlsais Juand (5 Sus Ladd
Disgorgement s Restitution .y-\-\-¥
“restitution” s 315 o GRua Slaal 5 Slae ool IS L LIS g3 51 (5 K00 s
S soliial Suiias e 5 Lil cwlS auer olnl ok Lo oUT Lsalla.
G al by o {Give-Up) i HuS paled (slae 3 ¥ (6l s “restitution”s 315
Cpl aS SSEs 1, Al Slae ol oS Wl oo gwsaa GB35l Boae 4 (Jals (aa
sliane 4 T yanis “restitution” ,ual ais slEiel 4 ool “disgorgement”.waa s305
s 2ala “Give-Up” slias L “disgorgement” 5 cl(give-back) sty us
o158 &Sl (3 g3a uSH g “restitution” S¥ole b ads Ll s b 5o olass ol sl s
olalsa 5 0, o ) col 80 S Juaad Glalsd Ly G swlsa 1, 4l
LD Smith, ) s s sad JaSie g g piiall gm0 4 Jbo il S5 Sy 0 0 5iue
s dlasiah) q@¥alel  Gad Ll @y olsiah  GMas  (1992,p.682
Jrnad mlie sles 5 ssilsa &€ 1 adlie ool 58 &l 35ia ST c(lalba
Saa Lol g, IS4 “restitution” mMais) win ya Las Gl (s .aas 158 Csua o gl
s gl JEHI G0lEoL & paly il 3 Gae ool ol o slite Yol

(Ibid, p.684) s 53 sulas caws 11, (shaa Hlalsa 1) fomusd

\. Restitution for Unjust Enrichment
v. Restitution for Wrongs

Yy


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

1Y Sloo ) £ o lad ¥V g0 ki g sla jing

O84S ool Lt piiaen 5 (Bsia 2SIy S wnlie 5 350 b ssiaw b 0l

S5l Wb G e wSB (208 sul G SSE Sspns n wsd plus ool
sbias Cpanis “restitution”s3ly .auS uSaie 1, @plds pl il € W el oA
ulwud‘)!.sh:b Oy b‘d JJ—CJ&-\:\A—U “S(_;JJ‘J.A (5“):1\5 J-A-:Il—\‘j-ﬁ é.\l.‘.u O c..éd salel
S QLI d cuwh HI Sl Gl o el sy o soliil (GiveUp) (s
15l wie 5l us a3 a3 Fae CTESTONEY L) s i S 3 ouls Caus 3 S gf as
ol Sl & € b 15 ey cl adle (add 4S Wil 1) Lae Gl &€ adion
«“disgorgement” 4alS &3 o sgde «s 9 olEiel & (LD Smith, 1992, p.696) was
B 5 G sl 4 add Ho o3l ol 1) o) Solie Sl Lae ool ¢l
Edelman, 2002, p.38 & ) cuulos S ol 1) ol8us o i an 5 S0 st 5

Gial coasy s b “disgorgement”s3ly waSiae LIS AL 4l (72

.(Giglio, 2008, p.508) cuulsny (yels s 50

“Forfeiture”s “Restitution” y-\-\-¥
Jolas wilgs o 50 “forfeiture”s3ly «“disgorgement” ;s 958 (Bu K Ll 4
S84 by “restitution”«S o lis ol Lol (a3 ool oo @lasiah asgde
aSa sBuly sy s O el pdols amnB b g uols sgay o pan eue S 8500
S Gl alla 4 plalpd sy (s 0 Jlsel GulaSOL LG aas e slasiul
walgs S s, L8G Sy “forfeiture” slie Hu .00 SHL Sl e Jad OIS

¥


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

e Slaglols s il p sgio & 2i5b Kt 5 o il o) »@u

S8 GBS uass 31 1, po il oy (Sl @l 5 HLaal) ia
GA 4wy sem ol ad 58 5 9) e yad OSIle @ wpay S e 53 pupe 438 S
Gl’eenberg & ) deuy oo s3a] QJ}B o9 «< u.@).am BN ‘:\ Ay oo )JﬁS sP5es
.(others, 2009, p.103
Yo @ wls ssay “restitution” gl 588 col dn K1 (s Shs ladgEa LXK o
ilas 5 o gae alid 4 b g se (IS a3 5) (ouusolaond] 4 bsase s Sl
O Bslbe S el “forfeiture”. 3 mas 51 HlKal, o galas) als Bda o adge IS
Sldnl @ 5 bk 1 b gosiel duaad 51 8wl Jlsel s s po B s ol ga
(Cassella, 2012, p.3) o< aules
rel Fuw S ) “forfeiture”  “restitution” cuale 4 sas o LES @lpks o)
Slolie (g g 5 Sforfeiture” Sl ja W sdi oo Cgune Sde raddl gegd gd A
o8 oplis) Gas dle Luls s 50 s G58a bl s&uls Ll fuea o
1) o) Sae 358 o “restitution” Jolas “forfeiture” «S o S s yuad ¥ 0V Jla
s 3sda ol sBuls S glo,le 5 s walias Glhlae O Kaua adls
4S 0 g o s0lii) a0 S )58 5 “forfeiture” g “restitution” .
5 805ad @l il 4 a5 51 (a5 ol S ol ol Jolas “forfeiture” Y-

(EAS G usly Sue cuale

\. Dassa Foundation v. Liechtenstein (2007)

Yo


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

1Y Sloo ) £ o lad ¥V g0 ki g sla jing

sl ga 5o alle 4 8 gl o b gs e “forfeiture” o “restitution” Ll o glas [N

.QJJ:\GA\QAL‘:;@AJAAAA‘}PA)‘:»JJQJLGL:\:JJ‘JJL&‘

Oy B g8 Y--¥
olead Fide (VWAL pae) Golic,dom 5 oBla,Ss sbas 4 @y ) awlo il
iYla 5l Al G L osd ol @ cd (g Gaila Sou oy (Sliial caly ke
ob) of S35 LEALe Juls @ alajiad s3ly (YEALe BVENVY «Slgimloily)
Oa AYAL (Guae) el sael G35 Som 5 o0la)l (alsaly slias o (Jladiol
(VW) ga ATAY
dsS s wasa 3 Jeals Jlgel Gula S5 15 slasial (A (Seis pMaal o
S Giaad AV ATAY mely)) 3o o oo mlls alis b s S wldaasls
(YY+ oo ATA sians

Jrand 558 S ool Jas (pad e wliyiul € s s wb b Gl b
2l leyae (pslie Faa3 gy pudials Coes 4T Hlael a5t o ol | Jlgel g5 ratials
ool sl wule (pue cal g Fus Sl SIS L

Ol 3 cl colie o aload Gae] an 4 wlasial 5 o) asgde (Orinas
23 SMAIL Sl by s 5y Sl ue Bsuaie (5 g ) g miels sla ol
(1050 cesn) oSa by SIle (g 3 GBS0y sbiae 4 (Jlaiinal GL) olasied (Jslae
olrat s 0 Juss b Laay 5 umiyos Sope (Ll (S 4l 5o S o

Yr


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

e Slaglols s il p sgio & 2i5b Kt 5 o il o) »@u

5 st l) Bl a5l Jstie Gue Gl a1 slasial Ses A
S fod (e 4 jeandie ulojil 4 0 S ol G55 ce (ETN-E0 Lo ATVAE (s sk
bl coslaa gl e ol b1 «oae Jasr o) 0258 wls s oo Jold 5015 Jle Jus
S5 (O Jan 5l (Sl VPAY 5 YV alge s (YFAGe YA smol,ls) oS
0259 (o0l VTV sube Ll a clsad sl olssiad 83 ) Gal s
AYA0 aly als 5 olis) LIS g8a A 5y saile 4ol Blujial Jgadie 35 (Cpe
oase b (fne (oS Sldela a8 aiile) aicns (B se WO ((ne (e AV e
Sl il (S35 0 g oo Jolid 55 15 (LsS3e a8 b sudisolusa Jlo wiile) axiious yue
ol Ui Jlsel 4 aliaial

> o) Guoliasl 5 Gulo,Sol slas suiylo e ea Slasial @Sl iste a3
0 USe das ol b adl posdiol edd Byal 4S sl e 3B (u)lse
taly ol ol yia) (i 5al

EIre a9 $ 9 45 (3la gl la 3 il ay aadis G Sl O ylas ala b
«Caul 60 yS Jaans S 9008 9

Erdse & s (lsieds i delel 48 o SluFe Busas Gyl sl Ol
o9 oS e s,lal Sl gsm S a3lal pue (s Lo Jaedd Jalas 31 et ol il
G oplle ot sl @l suell @ slinl b gobin Ol (Had Gae BB 258
L ol (A ol batiews JB 15 oad Juo slajiel 3o clolas o (Jsuds
o Gels alpa 1y b o (Jodd ol Boual cidbls 4 Jle JSI e yan suels < sl
Gl (a8 Jas) st 3o (Guss (dmdd 4ale (258 50 (Ja (gide sl 1A
alasieal 5o oLl Sl oS was oo Gl gl (YY-YTYo 4 Y A EY s (lole aa)

Yy


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

1Y Sloo ) £ o lad ¥V g0 ki g sla jing

‘4:‘3.9 &f‘ ;C:Q‘J B JJ-:I‘:\J J‘;\g.\\,.\té C:.\il-é& PR (blgT (5JL.ZA ‘;.sﬁ‘) u.a.camu.cdaa
b Sl Sena sy 3 o all sucls Jlael 5 s i ple oSS o
'JJ‘J:)S)A:LHJ"A'&

Shaosa s o8 sasa sbilhe 5 olshs dawy Glas oS Gl ol B, e
5 (2 L) gostiols Cipuaio Sl ulsial wile HUS 5 50 50 o @lalyl 51 5 suk
M‘&)ﬁ.\)‘ﬁuyuét\é‘)d

suiiSla 5 ol il G, Cp Sage saislase Slasl Gue Hu eud LI i yad
ol ldie HLAAL:\O"- Jsl&s

«ala yiub ol ) Y=Y

Cruoan 59 S 2l G5 O cl padd W GlAS il (el Gillae
OGS @il asgde (s cpulal (ol ol 80 S Jraad S8B 5 g e
sl Sl il (OS5 s aad by s S wliie aaalie 51 0 Sl S sl s s

il (S B 5 g pdie G 9 A8 (wdS (S

el (a1l Gl sie Faus @y 05,

YA


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

e Slaglols s il p sgio & 2i5b Kt 5 o il o) »@u

aliiie s wlady aslie Vo ) a3s s (Sl (e s ceus B sa s 4 olu il

daliis slaalgs g asalio jl ula yicdl julad ¥
«J gl 0 jubaor I ula yicul jalad \-¥

Sl dy apdipe laa ojulas Sl slajinl cga Gres 4 AL sad Jraas S50
4 losae Jae SIS Judo 4 poae pasdie Jlsel <SSl 5 sl ojlie 8 julias
AYA0 (ol Slane) asa ool ssulias il sl a8 S (g5 3 oblae Glsie
towbesl 0l s (YWY e

G oy ol Slhlase syulias S il ol soulias B dlasinl e day nSage )
oo anSlle Clis (5 5 a9 pdie SLAI Hha (O1S00 4l 5 yae 4l ) slike
1S 0ol olaalob 5 aid b QA G LB 5 el e GaaddS e s ol Lol
wael 0358 JreanS £ g pidie Corn(y b

opalime <€ Nsal Gmr 4S caaad ol ol i o slE L A, €S (5 S00 ol Y
oo s ool Olee Lol fows 51350 (Faue dasly (oISS)) asa 5 ssdi e

D s daly Bogas (posdel cuw Glict) Soline Jad 5 ol

b o

Y4


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

1Y Sloo ) £ o lad ¥V g0 ki g sla jing

S 05 cull (o i daslae § daas L Wb wlo il aSa 5 gue (5l (bl Cpl s Y
29 (13 LA deal Usd) sl S lisue S8, 5 Al g o cus G (J)se) Jraas
G @ adtend ol epd dol ) we)l @ slias oSa Hons Lo (bilis
OV ssalias suidlas yualic J1AYYVo Lo ATYAY (sus,Sal (s dan) OBWan 58 (A 5
Slosiesl wils geyd o) Jlael 5 waSlas 45 Gsrne «bpale 3 Jlo da) o€ ca
ple Mia) oot ol Jlael & wiiane s 4 o(p)ole dann s sl 3 pmin sl

-3 yadh J:\‘:\lé\)dLlAAé‘J—hA—A‘JOTUA%‘CH—U‘ 88 (a8
2 59 algillae Guss SSE Jeoh s Gyl Bllae sl o ulme & LT 51
o ol Fens 3 SIS oS 5507 51 sl il Ll iasls Sl IS 50 el 4 950
ol caly Sae culghene acl sl lasa oS oln LIS BB el 4 @l

sl e a3 5 ala il

Oylead Gl jaa algd L ol il & gl&s Y-V
WSed didie lajiul asgie bogunlse so awl (See oolua (o asede
25 oS b aliied b olues asgie p3Sus Glaied T 5 OB 5 A
98 4yl 4 4(Giglio, 2008, p.501) wlsu S oST [KuuS 51 s o Huad oysms
YA Hsolils) Wy, e slad 4 (Hae el s duus 5 oS

Do Ol O s cwd (ud Ll glsie Fae wlajial GIS)) 5SS S
oand whiul 4 paly (Pae ol gbene 38a3 (sl b oo Salaie aplud Ol
Ol 5o Sl Ko asl pobe oF slosial 4 s B asl sad s 1) g b
Obs dele sl ol (Ko Lol sl Sliae Glis 0ol SHIS 5 saelayly (Sb5 el


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

e Slaglols s il p sgio & 2i5b Kt 5 o il o) »@u

WS o 3ls o 050 2 pend (sulse s adl sadd Fiae (Gad Il
iy 59 Olis uliad aily clie dan® Lo <O anle twliin osa ol ST o
b g susls @olud Glna ((Boia crlite (S il way (Soled 5 aas &) LB
Tl yiesl 6 fona) SIS sam

(Bae pala culgdeser Olsie wliial 5y OBun s (A Gl Gsia Lo
s oL (Bae ple calsdens) colad gl asie b s of 3uls b wlolgs
(YYAGa Olad 5 5a0l,l0)

(loss-based recovery) ;i s s e oboL woled Gl (ki 358 o

U‘J"';Jf‘:““‘): AAJ‘J OJM&JJ‘J&&J&J}‘T}J ‘C.:‘)L.u..s u‘\).\.;é.;é.\”ﬁ.o ZC.\-:-U‘

28le Wb wls il Ho ol w8l 5 wlse 5 e SLSL Wl il S e o0l
(Birks, 2005, p.24) s g 438 S (55 5 00 523 Jaumad sl s «<

@lses o wsd i lalsa o swilsa 5 cul 5158 S Jle 35,0 Oloae ((ainan

Ol Ol Lol 0 g oo bl 00 S Jrand suil s 4S jadlio lhee b ddinan ol il
Giglio, 2008, ) s s oo Cpmans Hlalsa L5 Gloae ell 53 @bl Gl aa glses 5o
.(p.502
ol Nasld ol i Jab capled lha s oSha K al s Hlaie )
osoll) el gy gad o G858 b ablis wlajied WSk K Jl L
OIS pooae wlisial saae 3 SHK L S o S i s S (VE o ATA-

(Virgo, olalsa s suly b Oloss G 5 cnl (ool (o) e S 5 sl sa
.2006, p.3)

\. “Full Compensation”

Ag


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

1Y Sloo ) £ o lad ¥V g0 ki g sla jing

sl Slhlae (0B YVE sole Ho woolwalna o ool asgde o o ylas

pox S S e S Jle wl asaer ol sad sols plas ssa 4 (VYAY)
23 s ol e wals ssage S5 15 o pe il ssase S)icl 80 S Jrass
‘}:\:\éJJ‘JC}‘JL&u.}b.\.@.C:)‘JJ:SJJJJPLAQ‘JOTQ%B&JLJJO‘SA“A&QJJJA
s (5 ol e ALl o] € pmdd S Gl 31 g I35 T
Jus 05 0 235 48w gl oo suliiul sobe (pl Sl eeBasts S oo Gl 1) colud Ol
323 a3 e 95 4 agas eobe Gl sl e aiiie colid Gl ol 4wl B

.AJ‘J:\ C:‘)L.u.& U‘J"'?l‘ ‘;Ll_.ﬂ:‘)‘d &u.u‘ @4.4\53 JJG ((J‘..\J:\.a.u‘)) (5"5

«lasdy 3 3la yieal o ggdo Halad Y-V
OB S slas ad ol sud S5 ABA. Slae ol Kiays 4o cdavsy 83l o3
e 0 Oipad s b S 5 Oad Ui g asmn sliae a5 sael (ian
831y Crl odl Slae dea B (ododilygn b oslres i LIS 5 GusS solaS
i sl o Bsia olusl € goil Sl SKGE ol (VWAL casae AYAY Sa) el
S s ulias Laas 5 olajienl (8ol 8 8515 ol ¢ Bsia Jlaxioal Lo il o0 <
(s canb I 5 Lol ol suel Jlo @B ge cndlo)l slias 0 Cainas .ol 4GB
Lol tonal Jad Guaio 4 Gailo S asel b f\TJ: s oede © Jb )10 daus
.(oﬂ—o/\ua AR “):_L‘J fiiua AR ‘GMM) C,\.a.u‘ ﬁtuuﬁ 6‘)? dLo L.)l;; J‘J}lu.:‘
Cud 4—3 :):Q b‘)JLo.AA L:s C)T C)Jm ‘LS.L.Q (Jld‘)lt.u‘ :)‘ ((L..U.é)) ‘}im Le.’s:‘L.i ‘uuLu‘ C)ﬁ‘ >»
L oo e owuyols 5o g cualda g Sde Foda G SyTdie ceggie «S - bas e

5 ool u—‘f“t cuals - uyls B3 (@B ge Hsiwn L ocdicwl sa L');s.ot)) 3 Ssulas

vy


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

e Slaglols s il p sgio & 2i5b Kt 5 o il o) »@u

ASJ-JDU.AuwM&‘MwEMJ|AJJwJJ‘JP‘h‘Qa.u‘ﬁﬁ\;—o

Ol |yloy dalad ya ala yiesl §) g g pulials (sla ol yla ala yis) o SIg PV
«oadl
end g ol 5 Sl ol Hsae (bl 4 Jle JSh g wlaial o sgde
©OkS Wl o Jle b GAIS ssa g oo pad pode Sin 58 13580 89958 (o
Sl g anen (ol byd ol il o ggde GISH) NS anms . adl sud Jraald (5,500
G835 50 Su Ol G B sused (e ed pede Ssay b dlsiul asgde 3EaS
Ot 4 St byl s giad cenn b (ple sliae ) sl ssa s colasial o gede
NYalel b ogadl Gad Dl pgere ol o sl asgie € sl oga
sl 515850 (Blhe o gead g o sac sl 98l O @Bl L9 ol Tes S

Sl L o S upd sols o)lal Wl w@VWolel Hud Hloy agen e s0eld Billas
I35 oS Al (YI=Yoa ATM (ol ) 9u S waissb Ol Sas guddi ) pudiie
Ol eobe T 5w ihe pald il Hu ol WA a2, 4 oS sud &) sacls
S50 Oy 5 SYalels S Shea sl ol Ballae cacal (55800 4304 b (S0
S OB 8 (A el 4 ad sald slasl g 6o slasial aEd w1l

LFJJ sl ‘J‘J é..\:s‘\,.& ;‘ IV ((C)LA‘J..; @‘J‘J L;A.Als)) ‘g_:a..h.u)l..i L.)A"j" ‘J‘J (5‘\9.(‘-.) O&J‘

\. “unjust enrichment”

Y


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

1Y Sloo ) £ o lad ¥V g0 ki g sla jing

ssms cxadls ol Ll glses Ll gl o il sads aulS Glalsa ol 3
(VY o ylad ol 53) 5l

draad gl iy 15 lsel pands SHa o€ aas oo uly all 4ok ¢y
Gh ol & Gin o Ol ahjial € asle wal S Jbie Sl W
S ol olase S Gallis S adling 1 e go ieS wl el il
o sl glegislna or lalsa ol Ghals (e 5 Glesiolha Ve wulsa
Sasiad o sbae S A€ ann e apls Glegislna 00 @Al B G (sugaS
paalsa dalse guslse b cadils wcgadl Sud Ly o sen so 43585 g el (sla sl 5l
el pand (Lo Gua Lel easidl usa alils s g el 3asb ) padd S uss
NIV KR g 1 S B\ RIS Y PV P S g PP

(S yaally Glsie fd oS Pae malghene SLoIS s Jed s 0 LIS 4
o2 51 Gl ilsu S 5908 (VWoe VAN (Luals (YEY o (TR (s68 9 pule Suls)
15 o Wb Bisen g g tials sl Juma’ |ia 4S wilos o YA ol aso i alie 5o aa
adab 55500 oL ol G o) cadie 81 5 WS @Al 5y 0 g Juand 5,500 Gl
500! 508 Wl T s WS e ssutiall Jrmad 50 oL osa Lull 4
Jole 0T Bollas & WS g0 s €(gato 3 o jlead sgho 3l wnn slag ks
(a3 b (S5l) agas (a8 51 &S Shae 4wl b o i & 6 0L
Eisenberg, ¥o1-Y¥a e A4 (5,6 5 aule Subia) WS mdlsyy S oo Juaald
.(Siems, 2003, p.27-59¢ 2006, p.559

31 aasl O Gl s (agas 0A8 51 enailyy) plalsa e taswy Ol e Jlagnl b
Olalsa 4 (e 5ue oolaay Glsie aad Ea fula 190, sle cins @ wuls ey

B3 8 oo 5 ol G Ll s 5 sl Juand 5l (gla S sa

¥


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

e Slaglols s il p sgio & 2i5b Kt 5 o il o) »@u

5ast3 T 31 seila 285 oS (b 0 Jlo JSh ghe S5 4k (85,1 i

J‘ pd fJ:\SU.A ((U..\J.\l:ﬁ‘):s.c UKMM J‘ tj).niaal_\ L;LAU.;\‘)‘J _sLs)l..u\ ‘5\9‘}.‘)) “
Sloby alpnl OF Sl Hes a5 ol Spela wegads Gud oy o g e kS
el Sl sa 30 5T @lbiel 3 cewalie (e sisme alyludn o (e lEl il
K) u.c.)..i Saeu(y 9l ‘gs"'é'&"i' d‘\)‘é > QKJ.A ‘((J.’ol_.l “© LJL“ Js‘))‘j.:\“:):@ 4_\*‘).'5.:\ é:\Ua.A
s s 0 S0 add L) (Gl Gl Hu s oo il Wl o sl 83558 5538
&T :)‘ a.{‘.‘ f.\):sl S e QSJLL.'q'.‘dLA JSl‘tS@.u\ OT B MSJ.} fd)‘dl
WY s a, s ol aals 5B Sk Sie J S S8 e suiS Juans

Jjaigod‘)‘\s‘gojmﬁ“}.&

30yl o ggdo jo adiag cusile pane (pals ¥
salal g 6);*%31-*3 Wb (38 S ) wlayicel 53 (shas w o da 8 b 4 cul sad ol il
u.a.c‘g.a.a..;L;:A.o dSLSJJ‘J"’JJ 90 ug‘ J‘J 3 5 C‘).Ia.o J“L""‘J&‘J u‘,LSI L:.\.‘.’b‘..s sad
R J‘J)L.u‘ W s J:u.a.;? U.a.cl.; o = ULSJ “ J‘J.o‘ 9 JJL&S 3909
2 Ol Jsad s “restitution” gl (S aalidy Bloe slias Llat b oLld 3 (A
(A=Y, lad) wlasls adise 1) alpl ol “give-back” 5 “give-up” slias g0

Ol Wl sa “disgorgement” was 831y 0558 b wlysl (i udy Ges S A

0


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

1Y Sloo ) £ o lad ¥V g0 ki g sla jing

S8 L il g “forfeiture”s 515 aa wld (Y-1=1-Yolad) ity olalis |, (Sdn]
(Y=Y, lad) S SaSul ol cpl ad) 4 a8 50 )

2l sl g salis ol Lus® 5 0K 00 358 (o cunin s (lnl Bt Lo Lol
ol aalsa oS glailen ioadls a1 G5 S wb ol Gl 4 aly 5o 550! 3
I8 Dbae (Slae cllal (hagly ool Ho Bl dgie 4 by e slag)lsds blad
oenlB (il «S (108 G a8 518 LB 5 Jalas 030 G sige ad (336 5 @8 S
slas3ly coagane Blad & wony ol b adl 585 catie G315 sdd wiy) b
S siasn s Glsieds mulssss olraa laglpia b ol (Bia slual 59 pusle
e b1, Bollad g s c il b (38,50 «dah slae3ly wsn 5o (&350 Ole
Ofleﬁuu@i;g‘gﬂcsm SoiaS Jdaas Lol casla (i 555 Ol 5o sad 8 yae
Ghae 5o aa oS sl 1 o OB gsad Blad & das3ly ool i) walsa (als w)sa
dans (glins 5o Ly 5 olosieal sline L b 5 W55 LS4 s s0bas

a4l go (553 nagane b dae)y (ol 5o 4 sl slsal A s 55 ! )
Oloal 53 g oo oliil lasiah 8309 Sl asgie 9358 sl Oll (S8 sludl o
o2 oA yuas & b “forfeiture” Julas aa g ol “restitution” Jolas aa ala i
Sdisgorgement” : 0,5 censlKSI o B1a3 s8a

iyt o) glas Ho gl cusB Gl 58 1 oS Jlaial Wyl Ja sl
OS5 shae 4 5 el S 4 it Slase pald pedn 4 iS5k Loyl
© gl sl s Juaad € o258 o GBY s O Alla b ol 4l $5an
slls 5 0sa ald @ Jlgel Gl S s calo il 831 5 wld o oA e d L)

Jly sbias 4 “restore” 50 &l (L5 5o ewdl Shiae ol 30 alle & o<

\i2


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

e Slaglols s il p sgio & 2i5b Kt 5 o il o) »@u

St s aha ey eSOl GBI (A 58 4 el 5o (Gl S50 Ul
55 ol s S g o) sl 1 o] sl laied sslyh & Laslis cdalld
D8 T Lo pordel Juasd 51 U8 S wuSpe OIS umss olaa Lo swilsa

.(Giglio, 2008,p.508) csulaiiuls

3o il (S g8 Cuals oL ju Gldslie 0
asay Jlaipl LS & 5 cudl Sae fpadd e gh op g rdiels sla olsls ulayil
e B8 59 alasial 5 GRS Gsla o e sulias asghe 9o (m blA 5 olae ciis
G Soline B Juans 3 posdel glapll slijial 5 laa € us cel
Sllace s S 458 K swaliyyT Sue cuale b 5 s I 6 julias o)) e sl

ol aSB g diol sla Sl ol pica] (o 5
Il 8 sulimn Blaal 5115 cesae Slilae (8w 53 51K (ool Bsia o s
S ol (JIse) syulan Gasb 5 fpesae @ilas dyse oy o) b gl iudls
pie s SISl o Sl s Gresae S cl (ol Bl Sl cul sl 855
GAS pogde On O S3e s sl S clay (VA A pe AT Guls) (gl
ol sl Pae asgde 5 (@bl sl pome posdie aSIL Cl) o jubias
35 o 5wl Gaeyae 4 Y 5 sud a3l (EANS Juan 5l ¢ 5adels
poine popde cullle Ll 4S5 ool 50l (pl 4 Lo 5 (Sae (ospde (gl pdiie
555 s 51 nal e g ase o35 g5 peteal (sl alls ol sical (pily 5 ol
9 Sllae saae o gl o sl oo sanagd FHals 4 G5 Gl 58 Sl culsene 5 il
0d Pl Jeol 5 o 15, ol wllae Jlael Ho <€ sl Gul (Sae ol g fese

v


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

1Y Sloo ) £ o lad ¥V g0 ki g sla jing

Ol (Sae calens 5o (Jy cslacd go s 5o 98 Bsia Bia els daclas
G o3y P8 She wulsFue 58 Gl LIS 3l (el 4S sad 485y sacls
(80 0 Y40 (L5 $IS) oyl s

Cud o3 g9 ey sla plola slaiah (S gia coale Guas gl v oo SBIG
Gomad 4y oyt gl S po cule Nain) 5o 31, Lopaald fuea il
A sl ol Slo Gupals posdiol sla plsls Sl (S8l sue S rans W wlas
Jb Sl cesn K osuels laa «Sboas cuws € 833y S 0306 olufins 5 Sl o5
aSa S s e Glas el ol ol (S (13 £ £V EN sl Lo pouie) Jbb @
Lo slols alasieh LSV o caal Sae ol s e Jutd 51 s asls e caabe wl il
po¥ W olilae Jud 5l 5 0 cuale sl (B0 ae WS Jaiaad 5l g 5 5udals
Ois BB sl 1) fandl SO PE el weils woge S8 e el e
Jlacl Bl guslse oo 1y slasied &€ ol Siusob oolal ol s crslaclylas
Do SISET (VT YA ala) 0S5 580 (¢ 93l5 4S Wils g

lduals boblas alud) 511 slasiul Hsius (Ao O pull 58 5o
dlaal ISy (BB (YY) Yo e Luns slses 53 (YY0m ATYVY ¢ 5uS)K)
Sblae 1 (poa Slealb wise dloyial imaia juad @) asa 5l eal wlse o julas
35t kol o8uls 5 POl dle gl slsen 5o S oo Gl poae padd 9 S
o ol Sllas o gede snaas JKES suslie H1 e Suisladl Blaal <€ 8 gad g sl i

1. Regina v. Rezvi (2002)
2. Welch v. United Kingdom

A


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

e Slaglols s il p sgio & 2i5b Kt 5 o il o) »@u

(confiscatin :sl, ool suad €) slujicd € 288 aread Wl o&uls Galeal oyl
IV A | PN

Gy BS St asa Slpal wlse spubaas (LIS gBa Ay DB 4 (ilie 5o
500 58 s (B ke WIS e 1) 5 alli oo aoa padiels wilse 3l 51 Gl
asle 4 ady 1S adlet Blgs sl€uls Y+ - 0) 21 gl ol yical slol uae dale (il g
ook 4251 5l 30 5 Gl LIS S b 1 ana 5l eab gy tels wise sud
1Ay cad aladl oo gad Juaad 59l e

Oote @ &Sl olae eBES Jslae Gan 58 5 Gho S 0 cndls p g (en
OBSws Gal slr a8 slagilly 5 old € sud Can - s td, S0
©) pon Sleal wlse s ulims «OT Hlany oLl @Sl das 510K lay 5950 5 o6l
Gt o alio Lo ilonsS AL wljlas 1 (asa 330 wlse ooyt i sual
cals) wileasT s dgshilan Gags (pmddt Jusl b a3 (ol wlse s jolimn a0y
(VWY=AYY Lo ATAE ool Al e YA

omal ) (Sl GRUS Juaad 3 g g pdels sla gl sl il oS cl Cpl 3
L o 0ol gt 5b,9 B ot Slylae Ll (pa 3030wl s o 0lims 1oLyl
Fol 5 ol (Sae cale Sl S b 3all Lioblas Gus podd o
el psiae polail g g sdie cSlLe L 4S5 e ) (S8

1. Walsh v. Director of the Assets Recovery Agency (2005)

¥


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

1Y Sloo ) £ o lad ¥V g0 ki g sla jing

poa oalS) o 315 ol il (B sia cuale (G 6 Gl deny oo I3 4 (et
o3 oliadl ol G Kl dle gy slpes Lo wlaiael aa o 1) faome 4
S ge aade g s sdu 3a8a obsyl sl Yt

OIS, sulatsl 85800 O ogads Eordel sla plsls sl il <l X
ol Graead Lol el (Swislozls LSBT shyls b 5 Lk camu o 18 Gua 1, ailoa
Sl S il T 5ud swd pasige Mol i 5o 0T s Sa s @lasiab oS,
sl BB 6,8 coale (556 e OB Jraas 51 g g pials sla alsls alaie
Luay slsen 5o s 1585 (olaa G dasly (( Swislasl 5 olilae asgde 50 Gn
(oo s Sara; 5o ol sl o als Hlell LB (Y- ) T Siiaie dule
oles oo ol (Sae Mo il el 5 (Swishdb B adeaSae 5 ot
0sn Ohis8 b pulsd G S 5 SE L Ol Wb sasd € ugd oSs ((Sulgsla
@é%&))dawﬁdJ‘dé‘Ng“)Mde G ST (s, siwn a0
osbie 4y aShy taudd JaaaS (59 5o lolae 5 4 sl 4 Lol f g o sualiiie casl s
PETUPS LT VL Y - T E Nt P ENRPIE T BN KRS BV WV S| PHEQRI PRI = PN
ol yands caal (Ko S (LT 51 3108 b (a5 GOAS b (Sue) pSa S canale oL o0
ook ol 5ol aSa T Coua sl sl

S Pt Jad 5 slyial wSa Jsadie sla ol G o dasly as))
L1 e cuale s sials slaalyls slasial 4S cl leal ool glaclas 31 S

anile wlasicd S .o salgs a5l (a0 wlse s 0lan Glsie Ol bale 4o ain ya

1. Welch v. United Kingdom
2. Regina (McCann and Others) v. Manchester Crown Court (2001).

g


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

e Slaglols s il p sgio & 2i5b Kt 5 o il o) »@u

Joedio sla ol G S w5l (Sh5 08 4 il olhlae Jad 3l s ol gol o julas
o972 i 1908l Al 3 sa s S daily (poa Lan) S5 52 Jad 5 ol il
sl ) G B s gbo,l peld aels Gk Ol pasdel glaalols €
5 438 S 5l 5l eeu sad Juand (adk
Ly J¥aieal ol ¥+ +0) Yl gol sl sical a5l suae aule (20l glsen o s,ols ol
Ll @by 5 @oslaer Gle slacylis 51 sl ol Blae S o anl
NEYPIRLCVINT P JEER -0 OV soulas @ pSa € b S ol Gl wg g iial
solio Wil g5 e ala sl b ol 5o Tumnio slo il 5 iy Lol ol o s 5 Jusls
29 TR slsea o G5 pean aiibend Juand Slse S, dal o oS apd

&;J‘ﬁﬁua\)—u@:d‘)y*"\du

Seda alugl o «laad> g €0 yulaer «als yih lise SidET £
Ol 9 puslssl

oSS 348 V-7

“restitution” 5 “confiscation” «“forfeiture” slas3ly « kil Hsie o € caXX
OF e S5T ol sy 300l s 80 53 (A s 1G85 LS K0S slas Lslite

b Olings cueal (Ml slagolSen s)sa 50 B3l mais B
in s ol b 5 Laaal  liae (S58aT 6 sate (ald laaal S 5l sulii

1. Walsh v. Director of the Assets Recovery Agency (2005)
2. Her Majesty's Advocate & Anor v. Mclintosh (2001)

AR


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

1Y Sloo ) £ o lad ¥V g0 ki g sla jing

&, ,a 450 .(Greenberg & others, 2009, p.95) cuulsad (s Kan caul g2 50 o,
“confiscation” -Mas! b (s Sss 5528 0w sad o “forfeiture” s Huas T 5 sas
wlane] [uuSs aul e 830y 5o ool ( Ssia saKiasg Hu S Ho ol o GALE
(Levy& Karst, , P.372. See also: Garner, 2004, p.319 & 677)

STl 5 (s o) alead b a5k sl aate Jlo leslis & sl oS (2o o
Soso o «S confiscationy sl 955 Yooslo Goracd ol conloads o Ll olias
el sol auSIle 5 (cals e g yae s i gs wal s S “forfeiture” Pllas) ol ¢ LS
crdlool Lo clsasl 50 VAA o Gl S 50 Cl 2l Gaad Cpe sl oo 3
oo “forfeiture” - Maal & o La) S wd GLS) mas 55 (ol (i Ol 65 (5 0l
EMal Gl ] o oS cala) 58S (A Al Baia 5L @ s sl sl
.(United Nations, 1999, p.30-31) =l “confiscation”s 3l 5 sScawlic

(glie ©00-08 4o AV Gals) Sl GBW 5 (A sl SHOLS wa s ol b
“forfeiture” s3ly 5o 3 Siya pelaiil 4 cwnd (YVA 5YVELa AYAO
99 eolidlins Sl 4y o @Bl © o ke (oala sbas S 4 “confiscation”
OIS gia (AL ol AT 5 osaye GLLY el sa Gl 5 S3s 83l
2L8 palre (oulime3ly slagolgd Ja Hsbie © 4 WK oo a8 L) el
ol allal G oaa s ) s Sl w ) clla) <L il dale S50 sl
Greenberg & others, 2009, ) cuulifaly Hluw Mallo slag,Kan 5 5a 50 858 940
(p.97

o el ol sy S restitution”s3ly usse so ploale Cpin

Conl cnabl ase e Hlaa SoslKT sy 9a Ha “restitution” s ggdo «,LIA8 sia

oY


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

e Slaglols s il p sgio & 2i5b Kt 5 o il o) »@u

s cnal sualite il Lasas s A s 5o BICNA ol 3L (Giglio, 2008, p.501)
Jl);‘ U.BL:.A A ‘:’f‘ C,_&:G J‘ o2 u.‘.bl:ﬁ AREA" dLa.u B \6“""\9)3. BL MJA.\ Q‘J.LC
Sl Ladly 5 ool cdes la @ sty aaalie o (oS0 Gl Ssay b S su S

oS 58 a8 o5 5 (Bore (pasae S s 4 pulidiod] K oS ol

Ol Bgia Y-#
Ssia Slual 5o sas e ol Gl Gy s (Fsis Sl (SHBE oste
3 slats (issl iy 5 @losiah woyolmo slassly 51 sslital oyl
oA sl ol Hlasa s a8 B Sl 8
potde Ho ad 5 (gl sla ool s i e pogie Ho ad o 0lasy Lil -
1SS) sl B4 @bl sl poae posde Jlsel cSIle Ly Jay g ,AS
(VA= Y0 G Y40 855 Slose
g9odaals sl ol ols ala il () ol i go ol (Slae 5o 500 (Jlsel bandy @l -
(oilan « b Alie) cannloss soliioal o olins 5

bl i o3 e85 51 S bl olsa 5 (B sia olidl 4 S (Ssaal
BB Foge 5o oud Juaas agie bug S oadle) tnw i Jlsel ssulas
o SIS, 5 calie Juaasd G g adl Glejae LS, ) a0 S sl s julias
s yalime 5 5Sae suieas 55 (VVEVNY o AYAL al) (dls €bls S say Caaes bl
Slsiees s5ubime 53 W1 5 05 86 (g s tiali gla by slisiuh Sae o sgie 5o 1,
35 08 g8 -0l GG oa OIS, 5 Jle Jaand (G cus sl Sloal ol

1. Sempra Metals Ltd. v. H.M. Commissioners of Inland Revenue (2007)

oY


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

1Y Sloo ) £ o lad ¥V g0 ki g sla jing

W) 50 0l Hon o 95 oo aE Sl uss paadn Jal b I sl 8 julian (o 5laS ol
Jeal b (a3 3 g0 0 3l g0 32 ) S80S Jrma3 5 5308 2 5 sbots asme a3l G5n
wlse olyial) syulan 51 asgie Cpl Slsaeall S aas o olis laclilas Gos
5 owilad sundi gy (s A Foia Glalge wo Sl daclilae 5 aSla ool b (a0 Ol il
G ol ble g del sla ool lo il Sae aggde S S ol Leal fpl we
BB soidm e g b oad suls ol ) 4 S Al 5 o fpl Lol sud s 50bias
Jya) GaB B et alylas Yol Las Gl Lo ssolaas el Gallas toucl suliiol
S pedd oS agsae slae  lsw €L o0l G Loblas 5 oSk
C.\:\SJLA ‘JISJ;LB AKS:)‘J v b..\\gaold:um_\" tJJJIAUQJ}mM‘iS Seal @LA@IJL\
(o) dae ¥V o AYA: (gaans 1 S0) o gl oo sualiie B sda ;;Lsf.ﬁ.} 59 olS @

(oYY=0YV o Nz AT

e SOl Gl g a Jlas sl dalie 4y Lixs oullsl Y
sl a8 elal 5 oieds OF usay 0 oled) 5 olas cias Jal (Bl
Ao O Ol 3 sab elaBl 5 S suls (LIS £ g g 3l e ol O] ) pLESs S
sad Bieb T 5ut 5 (S P6 Jrsl st 5o (a8 JBe wsay ool sen o) ol suile

by 3 Jilis o 5 alSE el o oS iasadl) sleol
sl Ol o9 s BN 5 Slas shsa o plas sla SsiaT Galay (Kb
ilae s LUI VG s olasl 8 bl e ssliiel linline s LI Yy € ol

Of


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

e Slaglols s il p sgio & 2i5b Kt 5 o il o) »@u

slapalss (38 K ey 5 O P8 wia (OBS glaan olaol wall € sk oo
las slanl el s 4 el (aas andl dasla ause Slhslas g olual Hu Sse
ale (oomen J ad aala dppdge s o B3 Jlatul 5 LU gl s
pola Sose 4 ol K Lo 4SS K sl e Sl ol 4 eulisely
Losass Dlusdos Onduy cusela 51 cas K o8 o3b cdiS b wad (s
NV ST RCORILA B RGP O

s ye Lol osliie Gaslime 53 T Baes 5 Las3ls (A0 sl (sline 8,308 (iges
ol Jlanioal T Las3ly o sllond Jlaaiool s oo oline (S30T o
Sl ol salsa o3ly S bd was Slas cuw )€ 5 Glulay Sely wpd o guiss
S Ot slas3ly 3sin 5 4 wileu S olgidny S o GBuiw s A sy (e
aad 59 (VAT G ATV o g, l3580) s st Sl 3 sia olodl & ale o3l
Ll Lo ol Ada Jlaxinl w5 o 3 €4 Jual Lo (38 80 831 cnw S cadasl
GSOeS Ko ) olanl sulas WA 5 sl gl a5l GBUL B (A wa s
gsoels LS8 il Plasal 51 a8 asl alls (B85 o3l s sbine
Olaa) o580l Jlgol soubias Ml 31 A 5 (0YVia YA (Slad) wiae)
AYIN=YT e YA Gl iSO aiaaa) wileo S suldin) (oYY e

o9 adandn 8315 a3 S mms T el 5 asdy 835 4 paly G (es
(S8 olool 5o (Judu cpes 4 (F-Tolad) ol sael Lilide Slas il Kiays
Sle & (Bsia sl 5o s 1 oo @5 @loasins plias (S3AT 5l s o35
Jlo Bge ctlszl s olilae s @ lsel s sulm g ssmtiali slagalls olsio
Aiied Qe LB bas a3y Jadl slias ciad ( Slas ol 4as .culsua]

AN


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

1Y Sloo ) £ o lad ¥V g0 ki g sla jing

L adsallal s Sy o alae (Sial da gl sals Gaags (LYo ool &b L
S aaslaasoe 518 Jae sl 5 olging 15 LU ol a5 GBG s s, 5 (Sl
g8 o ge el s € Ol el Glal5e BT s 5 (Al aallbe LK,
(ulidodly slagolsda da [sbie © sud i T das Bl 0 Sy, ol
A e & 1) ellal b bl Gals 3 bl pwlbidsdly » olad sl
.(Greenberg & others, 2009, p.97)

Soia slasisa 3 ol Ha'(Sa 5 caabe fdB ol Sipy ol Lo
allin Jlac) s5lu €505 (sl caaalon g0 LaSaly el slag,San s5bou 8550
o b slads Bae g cnale o K58 Lo 4 LaysaS (A Taalsial pas
Jlsad 1) a5 80 S 5L 1, ol alSal Glhal 5 el Gl Sea b (S
.(Greenberg & others, 2009, p.143-152) silsy gas

Yoslo goand Lo LU GYGA) oS Ll 5 bae o gadsadlol  aws

olasl Slail o S 18 e wyse e HISal, S Glgieds O huse ¢ sael S
5o “forfeiture” Masl Jold cLail oy gm Lo S cONFiscation) :ewuldisls
Lo, a8 s GRAISHL 5 (Slae cllial (LS Al e oolie Gl e wgs aalsa
ol cnlie 8315 OLAT Hu guae

poeie i LSl Jlsal Gsia S 5o ) slal 5 il Salis 3l s
adiead 9509, o gliie

\. Substance over form
v. Civil Recovery

I\Yd


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

‘;L@"dbb ;/inw/'pjga:a uérfdjl'.-

w4 S ol plagphl G 5l pedd w GlaS 4 G dasls Sk o8
Cad gt pSaaa € el o] Gua Las Gl Lo oles S Juaad g9 ey
osadess Jo T 4T 51 Jliakld bt cis Jbo & 556 5 g g
oyso Jbb o Jbe JSI S a1 awsls allal 45T ey pa b asl Gals

el ala yieal 1 o sede Gl o 5SS
pone go e JIgol muSlle il & Al olilan ki 4 dnels aSla (A
o Lo Gl ol HGlae asae olilas Sia 58 Sl (208 (ol L9 aS e

paaels 0 yuluas

S a5l 0l oS 4 Bps wliin 95 ol s ST pads 5o a8
sl olhls slayial © 5 ssd po Ean Gyld Gl aa e b a8 ol

conaleadd Jraad ool G Saua 1505 9 5dnls
WJlo Gl 3 ooy sl dses ol WSS Gl B ks aSha gu)lge oo

;@J@-"Jeé-”f’o-‘:wn

-\

Ol paalie (pytage Gl 5 (Hore 4 Olee Lo 4 ols allal 0 S 05 B L 0L

3850 1 S LIS psghe 5o Jolas Wl g5 e 4S (sla3ly Criig 5 @Al sl

o 953 sladasls A

bl(&)ﬁﬂudm‘}‘o&&Jm;gb‘w‘QJLﬁSJ‘JP‘:&MJJSfJJé:sljnA_\

b BT wliiah € sas e olid (hassy el (Jhal b ssl Sl g

oY


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

1Y Sloo ) £ o lad ¥V g0 ki g sla jing

sl 80 g3 Jrmans (S50 5 g st cany s S plaplbls 5 Jlgel S e Gt
ol Sy (Sslnd il b drelel 488 5 iy sa3 Gl sl

Ll iuh (Bola pads Jlae] ay wlid cobe el e yoslaln)
gooiels Jraad o858 Gl by ot Gl (S8 Slbe) oot pene s
Ll O pedd w wlad glaed) dlosial wals podd ma Lo Jb
o Jlael b 5 W15 e (g9 eels

e s (VAT YWolge wile) (Sl 58 e wl¥u 505 5 Busad »ls Gaiges
o yia) CBaa 4yl 65 g0 f0 g oo Jold S 1, Jbe Jas aSL e yue LB ulo yiou) (488
oae & olsial Hlandl b pase ol el glyls sl suiSians & 4las
s gad Jala

S rale wy lAS) sl il S u sl e cmge 55 (BB 5 P s 0
Olsiets asme posde aullle L) spulias Sl (s miel sla ol 51 S0 52
9 Ol (Bl slaallss Hu oS sud i 0 L)l 4 S et SSE (o)l
S e 6 ubias 4 p g el J gl ala i (el

Ll dealluns g iasan Balle gy Gl @S 0500 50 ualSS) 358 50 Y
@ “restitution” wles S sl A s 14Kl dhaa ) onlond Gy (Slite Hulad
O3S paledy Gllae |, “restitution” ya ,Suu (A sl (@le y3 Sae (ob5LY slias
PERTIRT. 9P :;m (give-back) gulagm lias 5 aa ol alys € WG (s 3aa

(QIVe-UP) &1 HusS bl 5 (s3ua 51 Gl s s slias

OA


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

e Slaglols s il p sgio & 2i5b Kt 5 o il o) »@u

“restore”s3ly 4 o 4du, blal 4 “restitution” wadias A Jlagel b

sl 1, “disgorgement”s3ly Guleal (nlss .S clYs “give-up” slias s Wil g5 cad
ol Gagad iS5 oS A T (s 5 (sliae oS wias

e Glaa 3 o) cmabe aib o “forfeiture”. sl (L5 Lo Sus 85l

“4

ooae Slolie baiu gl (o gae pilic (gl Hforfeiture” Sl ja ol “restitution”
> wosan galadl gsles syl Y yare “restitution” Js .o s oo caul A58
Soee WG S

ess ol 5 Gl (Baia luol 5a ol © bsase slagaansd 5 Jlsel s39n Lo Y
5 bas wjulas wlojia) G5l sbas ) so ouls asay olas Suaad
obos b s Gaed (el L5 Lo o) il aad soledlne
S lae a1, 4K o saaline “restitution” y“confiscation” “forfeiture” slas3l
deal Gioady 51 el @obie s e SV (SBAT ool 51 edo050 sl oBas5: o
S o s s bae 4 adsallal oS, a3 b 5 oliae cias ol ssas
coiua Sl de 5 allom sl 50T 6l olsi oo S 5Kl (Ll 558l 4,

AYAE

B UT J‘)S.La.c K) aMQYQ‘ _U‘Jﬁ‘ GJLCJ LSJJ‘J O‘Jﬂ"» “}JJ; ‘GAJ‘@'%J“.;B‘ Y
\YVY :\0 bJLA.:Z: ;uj_}.&'a Ql.a:l.aA.’;‘L‘A.o c((J.‘AJ‘O& &\93; JJA.G

AR


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

1Y Sloo ) £ o lad ¥V g0 ki g sla jing

LAJJQ‘U|J.@§ ‘\G cJ/J.o/J/JJ.Lu/‘;/J.cJ (S0 ‘u:q:'.)"i‘J KL Y ‘JJ,:‘L:LJS‘ Al

AYAS i e
(olaS pardel cul; B (LAl Sue cudyfene (Balad s 5 (e (ol
AYAY Yo 50 (Gsia doliln

ssles 6ouls Olas Lo o Jlallin Bsia o9 paliwe 512 oyuliasy (s (Hloy
AYVA A NA S ¢ dsda dlao codaie SYLI - ol

103 Vg ddionl) dralll £ s o8 dugl) g N pall s ((PB aaged) Glole oaan
BVEV Y sl e s S

ST Gl Mg Vg olanb weasin G GupY S Bl e
AYAY e el

O Vg 0 s islsie s o b landans (505,80 (s 8

AYAN ‘JA‘JGS obLﬂB\

AYa. dao C:‘JL:.:L\IA‘ ‘O‘)@J K\’E “J/JJL";J./GJB 5&@\;@4 “;“‘J‘@’o “)Jgg_r\“)‘d

AYa. ‘U‘J:.""J"':‘:"u‘)@': ‘\E‘aJJLc.AoJJiAuA:M c\):dd B
AR

csaldl Il — alall s ety saw =0l o Dl BLN ol sdo cypmn  Slghanl it
BVEVY A g

AYAY (Lo 5388 ol Laml (o)) Y o) Silao 56306 ol cpulae el 55
AT 5 asl SILLEE (e Vg ol 46 casae «Slas)

Ssia o9 (Pae culsdae Jsad Olaa (o8 § Guadeas adls dule
EN 6,50 s tolilind wgase iyt ollaa Slabs s oSE L sl ool
AYa.

AY

AY

A¢


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

‘;L@"dbb ;/inw/'pjga:a uérfdjl'.-

{(L')::JJ.AAO X ua&ﬁ/) ‘,_‘_;._La JJ.EA xu.A.AS).oA;u.u ‘ééb‘:...ul:! 9 Oy ‘u:s\i‘.c
AYA0 anu ol LED) ) 565 (0 sl 53 5) YV g

DS ey b ool dus pu Mol pelive ey srnl (pulie
AYA0 (g5 s8N (g Sl oo/ S alhi

\YAﬂ ‘A.A.:DJQ“) C_:‘JLA.:ZJ:\‘ O‘).@:\ c\ E (.J:l.a.c «S/;ﬂ‘)j (O.a.ua 4.\3.0.(‘-

AYAC (Luyde a5 slanly ol ,Lam)

(sesae el B N o Pue el fene) S8 S polB sl al (HLH SIS
.\Yﬂo ‘O“).@; b&.ﬁ‘d C:‘JLA.:LL‘ ‘OL).QJ &\i@

‘Uj.ﬁ‘.a.cdm.o);\.o Opus dan )i ‘C"? JJ.E; ‘;JLI.O M‘GJ‘?“@"‘ <Q\5.¢.us‘))15 AR

AYVY (g magd oKl Al slga 168 N g

;@J@-"Jeé-”f’o-‘:wn

Ne
M

AV
ANA

AR

‘ui'd‘dc:\g ..:;lJL..il‘l}l ‘O‘J‘G‘: ‘\’E ‘J(}.o/ J/JJ.IHJ/J OJJLA.O :.L:J.aé :AeA: (Sdado AR
AYA-.

.\VAE :tﬁdi C)‘Jm‘ ‘g.)‘\)'@-: ‘YE “_’_wJLé «S/;.d_)j (dano :():M Y

seanlShl Y-4

24. Cassella. Stefan, “Civil Asset Recovery: The American Experience”,
presentation at the seminar entitled “Civil eeeet Ffff eiteee: xx ll iii gg tee
Psssiii lities  fir nn UU Meeel”, 2012. Available at: http:// works.

bepress.com/stefan_cassella/30
25. Dassa Foundation v. Liechtenstein, ECHR, N0.696/05, 2007

4


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

1Y Sloo ) £ o lad ¥V g0 ki g sla jing

26.

217.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

Eisenberg. Melvin A, “the Disgorgement Interest in Contract Law”,
Michigan Law Review, Vol.105, 2006.

Garner, Bryan A, cccck’s Law Dictiyyyyy, Eight Ed, U.S.A: Thomson
West, 2004.

Giglio, Francesco, “Gain-Related Recovery”, Oxford Journal of Legal
Studies, Vol.28, No.3, 2008.

Virgo, Graham, The Principles of the Law of Restitution, 2nd Ed, Oxford,
2006.

Greenberg, Theodore, M.Samuel, Linda & Gray, Larissa, stolen Asset
Recovery: A Good Practices Guide for Non-conviction Based Asset
Forfeiture, Washington: The World Bank, 2009.

Her Majesty's Advocate & Anor v. Mclintosh (Scotland), UKPC-D1, 2001.
Edelman, Jamase, Gain-Based Damages, first Ed, Hart publishing, 2002.
Kennedy. Anthony, "Designing a civil forfeiture system: an issues list for
policymakers and legislators”, Journal of Financial Crime, Vol.13, No.2,
2006

LD Smith, “The Province of the Law of Restitution”, Canadian Bar Rev,
No.71, 1992.

Levy, Leonard W. & Kenneth L. Karst, Encyclopedia of the American
Constitution, Vol.1, 2nd Ed, Detroit: Macmillan Reference U.S.A, 2000.
Martin, Elizabeth A, Oxford Dictionary of Law, 6th Ed, Oxford, 2006.
P.Birks, Unjust Enrichment, second Ed, Oxford, 2005.

R v. Rezvi, UKHL 1, 2002, available at: http://www.bailii.org/ uk/cases/
UKHL/2002/1.html.

Regina (McCann and Others) v. Manchester Crown Court, 2001, available
at: http://www.bailii.org/ew/cases/ EWCA/Civ/2001/281.html.

Sempra Metals Ltd. v. H.M. Commissioners of Inland Revenue, 2007.
Available at: http://www.bailii.org/uk/cases/UKHL/2007/34.html.

Siems. Mathias, “Disgorgement of profits for breach of Contract: a
comparative analysis”, Edinburgh Law Review, Vol.7, 2003.

141


http://journals.modares.ac.ir/article-20-16391-fa.html

Downloaded from clr.modares.ac.ir at 13:39 IRST on Tuesday March 12th 2019

e Sl ol sl o sgde s paisl

42.

43.

44,

JK“"’J‘;‘:"""J:"‘,J’f’/"":"‘"u

United Nations, Commentary on the United Nations Convention against
Ilicit Traffic in Narcotic Drugs and Psychotropic Substances 1988, New
York: United Nations, 1999.

Walsh v. Director of the Assets Recovevy Agency, NICA.6, 2005, available
at: http://www.bailii.org/nie/cases/NICA/2005/6.html.

Welch v. the United Kingdom -17440/90, ECHR.4, 1995.

Y


http://journals.modares.ac.ir/article-20-16391-fa.html

