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1. Margin of Appreciation

2. Democratic Cultural Diversity

3. Judge-Made Doctrine

4. For example see: Sweeney, James Anthony, (2003), “Margins of Appreciation,
Cultural Relativity and the European Court of Human Rights”, being a Thesis Submitted
for the Degree of Doctor of Philosophy in the University of Hull, February 2003.
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3. The National Margin of Appreciation or Discretion can be Defined in EHRC Context

as the Freedom to Act, Maneuvering, Breathing or "Elbow Room"
4. The Rationale Behind the Doctrine
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2. Stefan Trechsel, former President of the European Commission of Human Rights.

3. Lithgow and Others, Judgment of 18 July 1989, Series A no 102, P.51, para 122.

James and Others, Judgment of 21 Februray 1986, Series A. no 98, P.32, para 46.
Mellacher and Others, Judgment of 19 December 1989, Series A no. 169.
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4. Belgian Linguistic Case, Judgements of 9 February 1967 and 23 July 1968, Series A

Nos. 5 and 6 (1979-80) 1 EHRR 241- 252 para. 10
5. The Principle of Subsidiarity ... is the Underlying Ground of the Doctrine.
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1. See A. Mowbray, The Creativity of the European Court of Human Rights, 5 Human

Rightslaw Review 57 (2005). (Cited in Ttimay, 2008: 210)
2. Living Instrument Principle

3. ‘Evolutive’ or ‘Dynamic’ Interpretation
4. Tyrer v. UK, (1980), Judgement of 25 April 1978, Series A No. 26; 2 EHRR 1, para. 31.
5. See: V. D. Bojkov., National Identity, Political Interest and Human Rights in Europe:

The Charter of Fundamental Rights of the European Union, 32 NATIONALITIES
PAPERS 2 (2004). (Cited in Tiimay 2008: 212)
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1. Wide and Narrow Margin of Appreciation
2. see, for Example, Dudgeon v. the United Kingdom, Judgment of 22 October 1981,

Series A no. 45, p. 21, § 52; Gillow v. the United Kingdom, Judgment of 24 November
1986, Series A, no. 104, § 55
3.-See, for Example, Buckley v. the United Kingdom, Judgment of 26 September 1996,

Reports of Judgments and Decisions 1996-1V, p. 1292, § 75 in fine
4. Connors vs the United Kingdom, 27 May 2004, Application No. 66746/01, para. 82.

5. See e.g. Lappalainen vs Finland, 20 January 2009, Application No. 22175/06,
Eerikdinen and Others vs Finland, 10 February 2009, Application No. 3514/02,
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Kudeshkina vs Russia, 26 February 2009, Application No. 29492/05, Loffelmann vs
Austria, 12 March 2009, Application No. 42967/98, Giitl vs Austria, 12 March 2009,
Application No. 49686/99, Lang vs Austria, 19 March 2009, Application No. 28648/03,
Berkova vs Slovakia, 24 March 2009, Application No. 67149/01, Sanoma Uitgevers
B.V. vs the Netherlands, 31 March 2009, Application No. 38224/03, Weller vs Hungary,
31 March 2009, Application No. 44399/05, Todorova vs Italy, 13 January 2009,
Application No. 33932/06, Kalkanli vs Turkey, 13 January 2009, Application No.
2600/04, Imza vs Turkey, 20 January 2009, Application No. 24748/03, Ancel vs Turkey,
17 February 2009, Application No. 28514/04, Errico vs Italy, 24 February 2009,
Application No. 29768/05, Luminita-Antoaneta Marinescu vs Romania, Supra note 81,
Turnali vs Turkey, 7 April 2009, Application No. 4914/03, Masaev vs Moldova, Supra
note 81, Standard Verlags GmbH vs Austria (No. 2), 4 June 2009, Application No.
21277/05, Kvasnica vs Slovakia, 9 June 2009, Application No. 72094/01,
Benediktsdottir vs Iceland, 16 June 2009, Application No. 38079/06, Bodrozi¢ and Vujin
vs Serbia, 23 June 2009, Application No. 38435/05, Sorgug vs Turkey, 23 June 2009,
Application No. 17089/03, Stamouli and Others vs Greece, 28 May 2009, Application
No. 1735/07, Association Solidarite des Francais vs France, 16 June 2009, Application
No. 26787/07, Grosz vs France, 16 June 2009, A pplication No. 14717/06, Kulis and
Rozycki vs Poland, 6 October 2009, Application No. 27209/03.(Cited in: Kratochvil
2011: 340)

1. See e.g. Uslu vs Turkey (no. 2), 20 January 2009, Application No. 23815/04, or

Hilgartner vs Poland, 3 March 2009, Application No. 37976/06 (to the other result,
namely no violation). Marchenko vs Ukraine, 19 February 2009, Application No.
4063/04, Dhugotecki vs Poland, 24 February 2009, Application No. 23806/03, Nolan and
K. vs Russia, 12 February 2009, Application No. 2512/04, Saygili and Falakaoglu vs
Turkey (no. 2), 17 February 2009, Application No. 38991/02, Sergey Volosyuk vs
Ukraine, 12 March 2009, Application No. 1291/03, Pipi vs Turkey, 12 May 2009,
Application No. 4020/03, Gouveia Gomes Fernandes and Freitas E Costa vs Portugal, 26
May 2009, Application No. 1529/08, Rad vs Romania, 9 June 2009, Application No.
9742/04. .(Cited in: Kratochvil 2011: 342)

(Delmas-Marty, 1992: 87-90) ¢S5 o sas opl 45 ¥
3. See: Leander v. Sweden, 26 March 1987, Series A no. 116. Para 59 and Dudgeon

Case, Judgment of 22 October 19814, Series A. no 45, p21, para52. See also: Norris
Case, Judgment of 26 October 1988, Series A. no 142
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1. Dissenting Opinion of Judge Malinverni, Joined by Judge Kaladjieva; Lautsi v. Italy
[GC], no. 30814/06, 18 March 2011.
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1. The Comparative Survey or “European Consensus”
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2. The Rights that are “Fundamental to a Democratic Society” Approach.

3. The Principle of Proportionality

4 The Less Restrictive Alternative Doctrine

5. The Comparative Method and Evolutive Interpretation

6. Burden of Proof

7. Pressing Social Need
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1. See Especially the Partly Dissenting Opinion of Judge Martens in Observer/ Guardian,

Judgment, (1976), paragraph 72
2. Autronic AG v. Switzerland, Judgment of 22 May 1990, A 178, paragraph 61; Weber

v. Switzerland, Judgment of 2 May 1990, A 177, paragraph 47; Barthold, Judgment,
1990, Paragraph 58.
3. See Klass, Judgment, Paragraph 42; Sunday Times (1979), Judgment, Paragraph 65

4. See e.g. Observer and Guardian, Judgment, (1979), paragraph 71.

5. Judgment of 8 July 1986, A 103, para 43

6. Prescribed by Law

7. Czarnowski vs Poland, 20 January 2009, Application No. 28586/03, para. 27.
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2. Greece v Uk(Cyprus Case), No 176/56(1958-9)2 Ybk 174 at 176.

See also: Lawless v Ireland, Series B(1960-1) at 82 and Ireland v Uk, Judgment of 18
January 1978, A25, Para 207 and Belgium Linguistic Case, Commission's Report of 24
June 1965,B.3, at 307, para 401

3. A. and Others v. the United Kingdom [GC], no. 3455/05, ECHR 2009, Para 1 84
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2. Ernst and Others v. Belgium, no. 33400/96, 15 July 2003 , P 74
3. See also: Brualla Gémez de la Torre v. Spain, 19 December 1997, Reports 1997-VIII,
p. 2955, § 33
4. Colozza vs Italy, 12 February 1985, Application No. 9024/80, para. 30.
Sl stelin Jol 503 alin (5305 35 B F IS5 5 ¥ o3le pser IS5k 5 ) — A slsn 55 O3l ST sl 0

S5 54 S Ll s a5 e slhe ell p I3 LTS sl 5
6. Evans v. the United Kingdom [GC], no. 6339/05, ECHR 2007-IV. Para 77
7. See also for Example, X and Y v. the Netherlands, 26 March 1985, §§ 24 and 27,

Series A no. 91; Dudgeon v. the United Kingdom, 22 October 1981, Series A no. 45;
Christine Goodwin v. the United Kingdom [GC], no. 28957/95, § 90, ECHR 2002-VT;
see also Pretty, Cited above, § 71

8. see also X, Y and Z v. the United Kingdom, 22 April 1997, § 44, Reports of
Judgments and Decisions 1997-1I; Fretté v. France, no. 36515/97, § 41, ECHR 2002-1

9. Leyla Sahin v. Turkey [GC], no. 44774/98, ECHR 2005-XI , Judgment of 10
November 2005, Para 109

10. also see: Wingrove v. the United Kingdom, judgment of 25 November 1996, Reports

1996-V, pp. 1957-58, § 58
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1. See also: Otto-Preminger-Institut v. Austria, Judgment of 20 September 1994, Series

A no. 295-A,p. 19, § 50
2. See also: Dahlab v. Switzerland (dec.), no. 42393/98, ECHR 2001-V

3. also see: Wingrove v. the United Kingdom, judgment of 25 November 1996, Reports

1996-V, pp. 1957, § 57.
4. also see: Murphy v. Ireland, no. 44179/98, § 73, ECHR 2003-1X

5.see: Lautsi and Others v. Italy [GC], no. 30814/06, 18 March 2011
6. Jahn and Others v. Germany [GC], nos. 46720/99, 72203/01 and 72552/01, ECHR

2005-VI , Para 91.
7. Belgian Linguistic Case, Judgements of 9 February 1967 and 23 July 1968, Series A

Nos. 5 and 6 (1979-80) 1 EHRR 241-252, para. 10.
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1. Handyside v UK Series A No 24 (1979-80) 1 EHRR 737, para 48
2."..Acknowledges that the National Authorities Enjoy a wide Margin of Appreciation

in Matters of Morals."

See: Open Door and Dublin Well Woman v. Ireland, Judgement of 29 October 1992,

Series A No. 246(1993) 15 EHRR 244, para. 68.

)J&szfaej:j);hl:&uLgLach)af)\:ngsleyfﬂ&J;)ﬁ}a;ﬁﬁJJ&ﬁshaﬁ)K&p)a Y
(Bakircioglu, 2007: 719 - 731) 155 g0 G b alasly

4. Christine Goodwin v. the United Kingdom [GC], no. 28957/95, § 40, ECHR 2002-VI,

see also Ernst and Others v. Belgium, no. 33400/96, 15 July 2003.

5. Tammer v Estonia (No. 2) Reports of Judgments and Decisions 2001-1 (2003) 37

EHRR 43

6. Tammer v Estonia (No. 2) Reports of Judgments and Decisions 2001-1 (2003) 37

EHRR 43, Para 33

7. Tammer v Estonia (No. 2) Reports of Judgments and Decisions 2001-1 (2003) 37

EHRR 43, Para 38

8. Tammer v Estonia (No. 2) Reports of Judgments and Decisions 2001-I (2003) 37

EHRR 43, Para 40

9. Janowski v Poland, Reports of Judgments and Decisions 1999-1 (2000) 29 EHRR 705
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Brauch, Jeffrey A., ‘The Margin of Appreciation and the Jurisprudence of the European
Court of Human Rights: Threat to the Rule of Law’, Columbia Journal of European Law,
Vol. 11, No. 1, 2004-2005, pp. 113-150; Letsas, George, ‘“Two Concepts of the Margin
of Appreciation’, Oxford Journal of Legal Studies, Vol. 26, No. 4, 2006, pp. 705-732;
Feingold, Cora S., ‘The Doctrine of Margin of Appreciation and the European
Convention on Human Rights’, Notre Dame Law Review,Vol. 53, 1977-78, pp. 90-106;
and Stone, Thomas W., ‘Margin of Appreciation Gone Awry: The European Court of
Human Rights’ Implicit Use of the Precautionary Principle in: Fretté v. France to
Backtrack on Protection from Discrimination on the Basis of Sexual Orientation’,
Connecticut Public Interest Law Journal, Vol. 3, No. 1, 2003-2004, pp. 218-236.

2. See, e.g., Judge De Meyer in his Dissenting Opinion in ECtHR, Z. vs Finland, 25
February 1997, Application No. 22009/93: ‘I Believe that it is High Time for the Court
to Banish that Concept [of Margin of Appreciation] from its Reasoning. It has already
Delayed too Long in Abandoning this Hackneyed Phrase and Recanting the Relativism it
Implies’.

3.S. Van Drooghenbroeck

4.P. Lambert
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1. “Quirk of Language”
2. “an Unfortunate Gallicism”
3. “Legitimate Principle of Interpretation of the Convention”

4. See Paul Mahoney, Marvellous Richness of Diversity or Invidious Cultural

Relativism, 19 HUMAN RIGHTS LAW JOURNAL 1 (1998); (Cited in: Bakircioglu
2007: 731)
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1. Lord Lester
2. The Source of a Pernicious 'Variable' Geometry of Human Rights,

3. See: A Lester, ‘Universality Versus Subsidiarity: a Reply’ 1 European Human Rights

Law Review (1998)73, 76 (Quoted in: Sweeney 2005:8)
4. See: E Benvenisti, ‘Margin of Appreciation, Consensus and Universal Standards’, 31

New York University Journal of International Law (1999) 843, 844 (Quoted in:
Sweeney, 2005:8)
5.Judge Dean Spielmann- Section President of the ECHR
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1. Democratic Cultural Diversity

2. Margin of Appreciation Doctrine’s Perceived Culturally Relativist Basis

3. Ethical Decentralization

4. Sweeney Emphasizes that: "The Doctrine’s Conceptual Roots can be Found in a form

of Ethical de Centralization or Subsidiarity Rather than Cultural Relativism."
5. See: M Walzer, Thick and Thin: Moral Argument at Home and Abroad (Notre Dame

University of Notre Dame Press 1994) (Cited in: Sweeny 2005:459)
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