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B. Don Taylor, "Witness Proofing in International Criminal Law: Is Widening Procedural Divergence in
International Criminal Tribunals a Cause for Concern?" at http://www.isrcl.org/papers/2008/Taylor.pdf.
The 22nd International Conference of the International Society for the Reform of Criminal Law Held in

Dublin, Ireland from 11-15 July, 2008.
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Prosecutor v. Limaj, Bala and Musliu, Decision on Defence Motion on Prosecution Practice of ‘Proofing’
Witnesses, Case No. 1T-03-66-T, 10 December 2004 (“Limaj Trial Decision™), at 2.(“The. practice. of.
proofing witness, by both the Prosecution and Defence has been in place and accepted since the inception
of this Tribunal. It is certainly not unique to this Chamber”). Records of various oral proceedings before
the ICTY seem to bear this out. See e.g. Prosecutor v. Sikirica, DoSen, and Kolundzija, Case No. I1T-95-8-
PT, T. 446 (8 February 2001) (Trial. Chamber. encouraging. proofing. as. “helpful. for(the Prosecution ...
helpful.clearly. for.the. Defence.to.know.the.issues.....and ... helpful for the Trial Chamber”); Prosecutor
v. Staki¢, Case No. IT-97-24-T, T. 3568 (27 May 2002) (Trial Chamber thanking the Prosecution for the
provision of “the proofing notes”); Prosecutor v. Blaski¢, Decision on Subject Matter of Testimony of
Witnesses. on. Appeal. and. Prosecution’s. Request. for. Re-Consideration of Scheduling Order for
Evidentiary Hearing, Case No. 1T-95-14-A, 8 December 2003, at 3 (Appeals Chamber noting the
provision of “witness proofing summaries” by the Prosecution); Prosecutor v. HadZzihasanovi¢ and
Kubura, Case No. IT-01-47-T, T. 6022 (23 April 2004) (Trial Chamber addressing the witness, noting
that the witness met the Prosecution “in the proofing”); Prosecutor v. Blagojevi¢ and Joki¢, Case No. IT-
02-60-T, T. 8172-8173 (26 April 2004) (Defence counsel describing to the Trial Chamber that proofing
notes were provided to the Prosecution); Prosecutor v. Strugar, Case No. 1T-01-42- T, T. 8058, 8065 (16
July 2004) (Trial Chamber describing problems arising at trial due to inadequate witness proofing).
6. Prosecutor v. Limaj, Bala and Musliu, Case No. IT-03-66-T (“Limaj” or “the Limaj Case”).
7. Limaj Trial Decision, at 1.
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8. See Limaj, at T. 1143-1170 (30 November 2004).

9. Limaj Trial Decision, at 1.

10. See Limaj, at T. 1143-1170 (30 November 2004).

11. Limaj Trial Decision, at 2.

12. Limaj Trial Decision, at 3. It is noteworthy that the defence did not claim that any such coaching had
actually occurred by the Prosecution. Rather, there was a danger that it might. Ibid., at 1. Limaj, at T.
1161 (30 November 2004).
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13. See Prosecutor v. Karemera, Ngirumpatse and Nzirorera, Decision on Interlocutory Appeal
Regarding Witness Proofing, Case No. ICTR-98-44-AR73.8, 11 May 2007 (“Karemera Appeal
Decision™), at para. 8 (“It is evidence from the jurisprudence of the ad hoc Tribunals that, as Trial
Chambers have exercised this discretion, a practice of witnessproofing has developed and has been
accepted in various cases”); see also Prosecutor v. Karemera, Ngirumpatse and Nzirorera, Decision on
Defence Motions to Prohibit Witness Proofing: Rule 73 of the Rules of Procedure and Evidence, Case
No. ICTR-98-44-T, 15 December 2006 (“Karemera Trial Decision”),.at 5 (describing that proofing has
been recognized in the ICTR’s jurisprudence in relation to how the content of an interview with a witness
is to be disclosed, and noting the Prosecution’s practice of disclosing ‘will-say’ or ‘reconfirmation
statements prior the testimony of a witness) (citing trial chamber decisions in Proecutor v. Bagosora et al.,
Decision on Admissibility of Witness DBQ, Case No. ICTR-98-41-T, 18 November 2003; Prosecutor v.
Simba, Decision on the Admissibility of Evidence of Witness KDD, Case No. ICTR-01-76-T, 1
November 2004, at para. 9; and Prosecutor v. Rwamakuba, Decision on the Defence Motion Regarding
Will-Say Statements, Case No. ICTR-98-44C-T, 14 July 2005, at para. 4).

14. Sylvestre Gacumbitsi v. The Prosecutor, Judgement, Case No. ICTR-2001-64-A, 7 July 2006, at
para. 73.

15. Prosecutor v. Sesay, Kallon and Gbao, Case No. SCSL-04-15-T (“Sesay” or “the Sesay Case™).
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16. Prosecutor v. Sesay, Kallon and Gbao, Case No. SCSL-04-15-T, Decision on the Gbao and Sesay
Joint Application for the Exclusion of the Testimony of Witness TF1-141 (“First Sesay Trial Decision™),
26 October 2005.

17. Prosecutor v. Sesay, Kallon and Gbao, Case No. SCSL-04-15-T, Decision on the Gbao and Sesay
Joint Application for the Exclusion of the Testimony of Witness TF1-141 (“First Sesay Trial Decision™),
26 October 2005.

18. Prosecutor v. Sesay, Kallon and Gbao, Case No. SCSL-04-15-T, Decision on Defence Motion to
Request.the Trial Chamber to Rule that the Prosecution Moulding of Evidence is Impermissible (“Second
Sesay Trial Decision”), 1 August 2006, para. 10.
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19. Second Sesay Trial Decision, at para. 17.

20. Prosecutor v. Sesay, Kallon and Gbao, Case No. SCSL-04-15-T, Decision on Application for Leave
to Appeal the Decision on Defence Motion for a Ruling that the Prosecution Moulding of Evidence is
Impermissible, 2 February 2007, at p. 6.

21. Prosecutor v. Lubanga, Case No. ICC-01/04-01/06, Pre-Trial Chamber 1, Decision on the Practices of
Witness Familiarisation and Witness Proofing, 8 November 2006 (“Lubanga Pre-Trial Decision”).

22. bid., at para. 11.

23. Ibid., at para. 15.

24. bid., at para. 17.
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25. Ibid., at paras. 31-33.

26. Ibid., at para. 34 and fn. 35.

27. Ibid., at para. 35.

28. Ibid., at para. 37.

29. Ibid., at paras. 38, 39.

30. Ibid., at para. 42.

31. Prosecutor v. Milutinovi¢, et al., Case No. IT-05-87-T, Decision on Ojdani¢ Motion to Prohibit
Witness Proofing, 12 December 2006 (“Milutinovi¢ Trial Decision”), at p. 2. The defence motion was
filed on 15 November 2006.
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32. Milutinovi¢ Trial Decision, at para. 1.

33. Ibid., at paras. 11-15.

34. Ibid., at para. 16.

35. Ibid., at paras. 19- 22.

36. The motion was filed on 13 November 2006. Karemera Trial Decision, at para. 1, fn. 1.
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