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Abstract 

If the object of sale is defective in the contract of sale and needs to be repaired, 

the customer will have the right to terminate the contract under certain 

conditions. In this case, if the customer wants to exercise his right of 

termination, and on the other hand, the seller insisted on maintaining the 

contract and executing the contract, and to eliminate the non-compliance of the 

goods and to compensate for their negligence, a serious question in this regard 

arises here: what effect does such an action have on the buyer's right of 

termination if it is reasonable, appropriate and harmless? In clearer terms, if in 

our case the seller removes what has caused the option before the termination of 

the contract by the beneficiary of an option (buyer), in such a case, does the 

right of termination disappear or not? In this article, we review this important 

issue in Iranian jurisprudence and law, the International Convention on the Sale 

of Goods, adopted in 1980, and international trade principles. It seems that in 

each of the above-mentioned systems, apart from minor differences in the terms 

and conditions of application, acceptance of contract retention and height 

preference caused by the seller to create an option has priority over the 

customer's option. The research method in this research will be descriptive-

analytical. 
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 %��� ]�E�	 �  ����	 ���	 �@��� �� �*�� D�� �� ��B�	 ���	 �e(� 
D�� /$�� �
!�� ~�& 
��� _�$ !�� ��H _�$ $\J x���C  _�$ ��J9	 �$�5 ����	 �$�� � ���

!�� %��� �(� �$ �(� . �>$ �T5 4($ �� 0P g��> :�� � ��� F��H �5� /& 4($ �
 � 4�} ��. ����1 D�� ��. � �� �(�� D*& !	 ��H !��E g�� 4($  �  ���C

 ���	 �  �>$ 0P 3�+ 0�2 � ��� ��� [�B�� ���" ��� 4�& �� ���	�� ��7 
 g�� mBI� ��. 4($���� 
���� [�B�� ����	 �� ^��")!��E (�$��  �� ����	

!	 ��5� ��$�� ��5� �@($ �$ �# 0P g��> �� !B�J� � �(P . �C$ !�& 
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 ��� �$ ��� D��$� [B	 �� /$�� $�(� �>$ ��H ����	 �$�� ��. �� 
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���C$�+ $� ���  ��� . 3�+ 4($ ���T�� $ �$�� g�� �$ mBI� ��. F��H �� �
 ��$�� ��5� ����	�2�C$  �(� �� � ����	 [B	 �� ���  $�(� x�>$ D�  ���

 �	$ 4($ ��� 4�& �� � ��� L"&)���  !��E g�� (�>$ ���� ���Q	11 )�.!(
 
�! 
� u7 
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 � /�"$ � 
)*+ %& � ��. ��� 4�QJI	 �C�(� _�(\# 	 �Z� �� !J� �>$
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 �  �>$ ���$�, �B�5k�J}  � 6�B� /��, ���	R��& 0�$� �>$ ��+�C �$�, !	f>$ .
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��$� ���� !,��& L`*	 �� �  �>$ !��	�� ��7 
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 ]���	 
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!	  ��j(�� 4($ �$ 0$��0��, �$\C ��  ��Q�>$ ��. ���	 F�H$ �$��.  
 k8�$ ��! 0$��  ��. 0�2 
�$� ��*� D�� ��. �� $� �� \	 ��	 �� u���	 Sj&

 � �@($ '($�� �T5 �$ D��H����  !T(�� $\J 
�>$ F�Q�	 4�} ��. � ��� �� 0P
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 D��>���� ��. ���	 0��� 4�� �$ 
��	 4($ �� ���>$ � �  �QC � ����)D�� �+� (
H����� ��$� �1$�I� ��. /$�� ��.  
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 F$��. �$ [( �1 4���� �$ ���– 4�} ��. 0�O�1-  �� �5$� $� ��. �E�	�BU*	 
!	 ^(�;� ��. 0�1 �� %����  L>��	 _�� �� 4($ �$ [( |�1 �� �  !J& �� �� 

�>$ ����.  
klJH J� �� ��!�� L�  �  ��  ��$ 0$��0��, �$\C  ��. ���	 �Q��$ ~��& 0j	$ �$

)D�� �+� ( � /$�,$ ���� � ��+ �� {�� ��(� �$ �*I� x�>$ ����� �CP��C�( 1  �
 SB� �$ �(j& !eB�5 �  4�} ��. �� 0��  ���C �E�	 :��0��, �$\C  ���BU*	 

��$� {�� ���	.  
k��$� !�� ��  ��$ 0$��  0P ���	 �Q��$ � ��. g��> :�� � )D�� �+� ( ��, 0P

 �>$ 4($ 0P )># $�(� 
��$�� ���, �E� �� ��� �  �>$ !T(���   � SB*	 ��	$ �C$
!	 !T(�� !�� ���  �C$ a�� � ��� ���$� ��5� 0P �� �5$� 
F�Q�	 �lj�	 /$�,$ �*(�

!	 !T(�� � SB*	 ��	$  ���� 
����� �;�^(  0P��$�� ��5� 4�} ��. �� �� '�+.  
!	 R�+ F	��	 �� �5�� � 0�� $  �� 0$�����@� �$  �QC � ��>� ��B9	$�j�( 

0��, �$\C  � ���� �CP ��+ �� ��5�	 �C�(� �� �$>����  � ���$� F���E a�� ���,
 $� mJI	 �Z�)0P ���	 �Q��$ � ��. g��> :�� ($ � ���  4�} ��. �� �;��	 4(

 �B�5 4	 ��$�	 ���� �� � ���� 0�� :�	 �� 4�} ��. ���	 �� �  �>$ !��	 0$��
!	 � ���� 0�� :�	 �� F�j> $\J 
�>$ ���  ���.$ F�j> D�� ��.  �� L�J� ��$��

��� D�� ��. �� 0P ���	 �Q��$ � ��. g��> �C�(� _�(\#.  
�( Q	 �$�5$ �� ��*� ��B� g���	 mBI� {���  �T�+ ��T�	 �Z� 
g���	

 0$�($ 0��, ��� !��� =�# �$�5$ ���E � ��		$) �$�	237 
238  �239  0��,
!��	(  �� S & :$aJ$ � ��B� g���	 �$ �J g���	 '>�� �T�� �$�5$ �>$�.�� `$���$

 � �T�� �$�5$T�k�(  
:$aJ$ 0j	$ :�� F��" ���� ��Z�	  �$ �$�� �J g���	 ��E �+�
&!	 �@($ )*+ % ��� . �� 0P ��*� � �� \	 �$�	 �f	 �$ ��"�;. 6�J$ �

!	 �E& �J�	 ]�E�	  0$��5 �� :$�,$ �  �1 �$ L�, �T��	 �2 0�2 �  �QC 0$��
 �(� !J�$ %(�7 �� $\J 
���� 4�� �$ $� ��. ��5� ���	 � ����� =(�. �T�� h��

T��	 �$�� !�& ���� � ��� :�$�� �� L`,S��� �$��$�, )*+ �T5 �J �.  
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�( �C�1  �$��$�, h,� i�7 ( �T�� �$�5$ �$ mBI�	)��IJ$ ��B� 4	 ( �� :$�,$
 ���� 4�� �$ $� ��. %��� ���	 � �B� � ����� �$��$�, �$�5$ n(�� 0���� i�7��

�� ��7�  ��� F��" 4($ �� 
��� ���$�� ��5� ��$��	 ��} ��E �e(� � f��  �
!���� $� �J �T��	 �$�� )*+ %& ��5� �($� i��  ���J� $� ��. ��� �� Sj& � ���

!	 !�B� ��8��� � �� .  

1-2 .��2  1�2 �� ?�	 ���F  

��		$ �T�+ �$ �<�� )�.� :�.��!
 1421u 
R5 
z .28 ( ��0P ��$  �# �B  ���	 � 
S�B*� �$
 �� F��" �� �5�. 4�� �	 �C�1 � �(P  ��� ����	 ��� S�B*� �O�P

!	 ����	 �$ � ����� /��, $� 0P ( � )*+ $� ��� ��$���(�� ��J9	 _13.  4($ ��
�>$ ��+�C F��" L(K A�� �� !�$����$ �C�(� .k8�$  ����	 ���	 �J& 4($ ��

 D�� ��. 0(�5 �<�,$ �� !+�	 ��+ D�� � �>$ ����	 �� !+�	 ��+ �jB� 
�*��
L"$ ��  �e	 ��$� �1$�I� /��� �� $� ���$ ��+ � ��� 6Q($ ��+ L(��� �� �\�� �j�(

�	P �1$�. ��5� �� S�B*� �\�� ��. F��" 4($ �� �  �(P ��5� �� �e(�14 .�� ��f� 
 ��+ $�(� x��� 0P �� D�� ��. 0(�5 �$ 4I> � �*�� ���	 !B  ��� �� 3���	 ��+

��	 %(�;	 �$ R$�;	 [( 3���	 ���	 
D��	 R$�;	 �+� � $\J x0P ��. �� � �>$ �
��$�� 0(�5 0P �� D�� ��. 
�*�� D��	 ���	 0�2 � �� �1$�I� D��	 . !Te�$�

��.$  !B  ���	 �� ���*1 !;I� ���	 �� ^(�" 
��� �� D�� ��. 0(�5 �� ���$�
)�7�7!( (�a�
 1421u 
R2 
z .70(.  ��� �$�+$ �$ ���+ 4���� �  /�, 4($ !Te�$�

 �(� �	K �`$�� D5�	 � ��� !;I� �� !B  �J& �$ ���	 u��. D5�	 !B 
!	 !�� ^��" a�� ���C  !5�. ��+ �� �E��	 �� !B  �E��	 ��1	 DB, $�(� ���

 L�J� �� �>$ /�	�j�P !	 �B� 0��� /�B�	 %��� :aB�*	 �	$ 4($ ��� . 4��O�1
*+��$�� ��� )*+ �� !9�� 6+� )15 )�$�a�>�
 1413u 
R17 
z .186( . 
4($����

!	 ��+ 4�� 	 �� �  �a�2 �(T� �  �>$ 4($ �QC 0$��: B  ��� ��� �� ����& �� �
�>$ : �T�� �j(� � �$�+$ 0P [�B�� ��e(� � �B  �$�+$ [�B���� >��B� � S�B*� �

����	 .[�B�� �$�+$ �O��2 4($���� � ��� � )*+ %& ����	 �(P�� ����	 
����	
��$� �1$�. '�+ $� [�B�� L�� . �B"$ ��� �  �T�� 
0P )*+ �$ �# F��" 4($ ��
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!	  $\J ��  [�B�� �>$ D�� �$ �J. �  $� ��e(� �$�+$ �(� �(� � �>$ �,� ���
��� �1$�I� ��� )*+ �$�� ��5�	 )		$!
 �! 
� u1 
z .504(.  

  ���C$ 
�@��� 8   ����	 $� 0P 
3�,$ �$ �# ����	 �C�1 ��� �	\J$ �+ �B 
!	 ���*	 �+( !	 ��J9	 ��� SJ> �  �B  �$ ��e(� ��+ � ��$�  $�(� 
�(�� �8 

����	 �2�C$ � S�B*� �H$ �� � �5�. 4�� ���	 � �>$ ��� [�B�� k$�1� ����	
!	 ��B5 �� �j�P m�  �$ �# �J� ��  !	 :�B�	 
���� ����	 S�B*� 4�&  �� �  ���C

� 4(� � �>$ ���� L"& [�B�� ����& � �$ �  $� ���+ �(� � �>$ �,� �(� ��T�
� ��� SJ> ���� ��	K � �1�� ����	 ��� _$  ��� )!		$� 
! 
� u1z .503(.  4($

 ��	 �  �>$279  ���	 0��,	! �(�C :»�;I� 4�� �T�� ]�E�	 �C$  �B  � �����
	 ����f�$ ��+ �$ �  �*�� ���@	 �T��  k+�� �  S1 ���+ �$ 4j�J ��  6Q($ 0P

��� �>$ ��*�	 ����	 �1�� ��$��«.  

2.  ����5�P ���Q��  

2-1 . R�5 �:�&��:25�P ���Q�� 1�2  

 4($ 4�� ��5 !e��e2 � ������+ ��> �$ 8  ����� 0j	$ �T� ���H � ���& 
:�TQ	
%&  ��	 �� �  �$�(�. '>�� �$��$�, )*+ 0j	$ �48  �$ !j( 
�>$ ��	P 0��*�$�� 

 ��$�Q�  S1 � !�	��	 F$� $\	 0(�5 �� S1 {&�	 � F��E�	 4(��a�e�$�� {��
��� 4(� !>�> )Neumayer& Ming, 1993, p. 340( . �  ��� ��j� 4($ �> �� {��

�� � �$�(�. )*+ %& 0�	 3��� �� �5$� 
������+ ��> �$ 8  n�� �+� � ���
G��  ���$� �(� ���e2  

 0��, ��Lj�J$���	  ����4� !BB�J$ 1964  L& ����	 �Q� �� 3��� 4($ 
�18
 ��� �� �  D���� 4(�� x��1  ��	44 ��� ��	P :» 8  n�� �+� � ����� %& ������+

 �e	 ��$� !9($�� �(�� � $�$�j�( $� �$��$�, ����	 ��� ���  )*+ «)
��# �$�$� 
1374 
z .188( . ��, 4($» �e	$�j�(«  ��	 ��48  �(> ����1 � �� i\& 0��*�$�� 

 ��$��� ��J �� �  ���$�		��4�  �(�l $ �Z�1��� �  � ��$�Q�  �� ����  � ��
 �� �5$� %+$�� /�;&0P 1  ���� �� 0�O�1 � ��$���. 0P ^(�" m�Bj� 4���� �$

T�$ �� 
�� ���$\C !,� 3��� �C !�& � :$@�(  ��	 �� ]5�$ � a��49 0��*�$�� 16 



 1�23��4� �5 6&� 78 9:�� />����8 ?�<8 �  3;4� 3<2� ��	                  163  

 0��*�$��  �� �  !�(�" ��, i\& �1964  4��� :f�$ �$ 
�>$ ���$� ��5� �18
 �� mB�I	 ����� � ��>Q� �`$�$ �$�� $� �$� 4�	 4(��� � � ]��	$ ]�E�	 Sj&

�>$ ����$��C )
��# �$�$� 1374z 
 .188(.  ��	 ��48 !	 4��2 S��$�. :» �(�� �
 ��	49!	 �(� 
  �� $� �T�� �Q($ �� ��;, ]�� �1 
S�B*� ���	 �$ �# !�& ��$��

 �(�� 0$��5 ��. ��(a1�� g�� �j�P  0��� $� �  4($ ��$���.����  0��� � /���	 ��}
$�j�( �� � �1� :@�$ ��� ����	 /���	 ��} ��&� D5�	 ����	 ����$ :�� {

 �.$��#�� �� ��*�a1��( !(1  ����	 � �� F��"  
�>$ ��$� :@�$ �.$��# =�#
���� .�	 $\1  0��*�$��  4($ �� �  !����� �� 
����	 �$�� F�*. ��J9	 %& ]�� �1

��� �1$�. ��Q�	 
�>$ ��� ���	... « �$ ��Z�	 �  �>$ 4($ A�7 L�, =>�# /&
!�& 4��2 _�(\#  ��	 �(�� � ������+ �$��49 G�*�2  
 ��	 ��*Q� ��48  ��	 � 0P g���$ � 0��*�$�� 49 �Z��( 1  ��$� L& 1�  !QB�I	

 ��� � A�7 �� =I� 4($ �� �  �>$ ��� �`$�$0P 1 !	 S(�$��#:  

2-1 -1 .3N�)
 �S >�� � T�3U�  �V �S  

mJ$ ( 0�2�� D5�	  ��	 �&$�"48  
������+ ��> �$ n�� �+� � ����� %& /��$
 ��	 �� �$�(�. )*+ %& �(�� �� g��	49  �$ i���	 � /���	 ��$��� 
�>$ ���

 %& /��$ ��" �� �$��$�, !>>$ h�� L�J� �� �$�(�. �  4��1 ��$� <�,$ ��	 4($
 ��	 �$�5$ �� ��. )*+49  ��$��� ������+ �e(� 
�>$ ����� �� $� ��. %& �$�5$

�1$�I� 8  )Yove, 2005, p. 13( 
 �$�� :��� %& ]�� [( �(�Z� 4($ �� �,$� ��
!	 ��+�(\# ����	 ��� )Neumayer& Ming, 1993, p. 341(  �� ����	 )*+ %& �

!	 :��	 ������+ Af"$ %& ���C) .
�$b�$���	 x/�� x!��  x!(Q"139 
z170 (
�����+ �2 0�2 � ��$��� ��� :$�,$ 8  ����� ( n�� �+�  %& �@($ ���	 �Q��$ �

)*+ $� )*+ �� �($� �$�(�. S��;� 
�! �H$  ��	 ��" �� u���	 ��, 
��>49 k�,$� 
�$� �1$�. �>� �$ $� ��. ��(+ )Heuze, 1995, p. 308(.  �$ ���C�B5 �$�� ���J$

 � �(�> /��$��� ��� 	 �� �� \	 %& ��49  � 0j	$ ��5� � 
�$�(�. ��> �$
 ��� �(� 
8  n�� �+� � ����� /���	 �Z��$��# $�  )*+ /��$ 0$��� '($��
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 ��� �� 0P �(�� :�aJ �  ��� 4*& L"$ if. �� $� �$�(�. '>��1  ��	7 
���P ��� �� �5�	 ��} $� 0P � !�B� 
�>$ ��	P 0��*�$�� .  

�  �� �Z� 4($ %�7 �C$ /��$ �� ����	 �$�� �(�J�$ � :��� %& !��� 0��*�$�
 �$ 0��*�$��  0C���  4(��� �  ��$� ��5� !B�J� �2 
��� ��	P ��5� �� )*+ %&

 ��� ���	 F��� u��1  ��	44  0��,Lj�J$���	  ����4� !BB�J$ )1964 �18 ( � 
k�&$�"  a5 (P G���  ��$���. 4(� 0��*�$��  �� 
��� ���  ���$ :��� %& 4($ ��

 �@($ �  !	T�$ � i\& 4($ � 0�P �  �>$ 4($���  ��$ /��� $� ��e(� i�1 

!	 G����   

�( !	 0P ���>$ �� ����	 �  !<�� 0���� ( 0��� !>>$ !�(��$ �$��  �1$�.
 �(� 
��  )*+ $� �$��$�,:$�,$ �� $� ������+ ��> �$ ��� A�9	 ����� ( �+�  �$ L�,

�$�(�. )*+ /��$ �$� �$�, �Z� �	 : ������+ �C$�e�>� 1!(  �1� �$�(�. L(��� $�
 � k�B9	  h�� 
���$�� $� �Z� ���	 �� � �! 0�C  �2 0�2 4j�J 
�>$ !>>$

 ������+�� :$�,$ 0P !�(ae(5 ( 8  ����� ���	 � ��  !Q��	 $� )*+ %& �@($ 
�(�� 0P h�� 
k+�"  [(.���� !	 !�B� $�5$ �� ���  m�"�� ��*(� � �� 0$��� 

�*�� !>>$ h�� )Heuze, 1995, p. 308(.  
 �� !,��& '�$�� D>�	 � ���� 4U�9	� ��*� �  ��$� $� �$�($ 4($ ���a	 ��*Q�

 F�@� �"���4� LB�J$  $�(� x�*���� D5�	 Z� 4($ L�J� �� !>>$ h�� 
�(�:$�,$ 
!	 L(��� !>>$ ��} h�� �� 8  ����� �� !��	 �(�  � �������	 ��  �� �>$ 4j�	

�$�5$ :�� �T5 ^��"  4($
:$�,$ ���C !>>$ m"� �5$� . m"� �� ����� 4($
 h���� ���C $� ��& �� $� !,��& ���	$ � F�H �  �>$ F�@� ��4�  _��I	 LB�J$

!	 ��> ) 
��# �$�$�1374
 z .198-199(.  
u (�� :$�,$ ������+ ��> �$ n�� �+� ( �����  '>�� ��. �@($ ���	 �Q��$ �

�$ 
� %�9�	 !�� ����� $� h�� m"� 4���# �C�(�  �� � h�� F�� m"� �jB� �1�
!	 %B�	 $� )*+ %& /��$ �@��� ��> . �,$� ��:$�,$ � ������+�  
8  ������� 7�� 

!	 h�� �$ $� 0��� ST	 � �(�� !Cb(� �,�	  L(��� �  !1e�>� !�,� x���C
!	 !�� L�� %+$�� ���	 �� �  � %�9	 ���  � $� �$�(�. ��J�+ �@��� �� � �� 
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!	 �5$�	 /f�.$  
��>k�9,  �� ������+ �C$ 	$ �>$ !>>$ ��. ���. �� h�� 4($
!1��  ��*� 0	� F�	 �   �$ ���	 �e�>� �(�. � ��T� �$�� ����	 �  !�BT	 �$

!	 %B�	 h�� �H$ 
��  ����� $� 0P 
��  �1$�I� ��@� 
��$� ��� �e(� L�	  ��	 x���
48 k�,�	  �$��$�, )*+ 0j	$�� D5�	  ��	49 !	 4�� �$ $�  x���:$�,$  �� ������+

 ��	 �$�5$48 �� ��7 $� 0��� !>>$ !Cb(� !B  !�� DB> h�� �$  � �jB� 
�� 
!	 %B�	 $� �$��$�, )*+ �� ���>$ 0j	$ ��& ��> )Audit, 1999. P. 130 .( ���J$

� � �  �>$ ���� !��	 ��Z� D&" |�1 ���� ��QC�� ������+ :$�,$  �+� � �����
 �$�(�. 
i���	 ��} ��(a1 � ��&� L���� 0��� � /���	 �BT	 �� 8  n���� ��7 

!	 �>� �$ $� =(�. )*+ %& !B  �1� )Nicolas, 1989, p. 224; Les guillons, 

1995, p. 224(x  ��	 �� �� \	 ��, 
_�(\# F��" �� �  ��	$48  $�kf	   ���T��
!	 ��>.  

 0��*�$��  �1� � 3��� �� � ����� �$���.�� !+  :j��>$ �$ a�� �Z� 4($
 ��� �� $�(� x�>$2  ��	48 !	 �(� �  �>$ ��	P 0��*�$��   ����	 �$ �*(�

 8  ����� �� !��	 �T�� �Q($ (P �  z�;. 4($ �� $� _�Z� � �(�� �>$�.��
�(�� :f�$ �� ( �+�(\# �1$�. $� �(� '>�� . �(� �>$�.�� �� ����	 �C$ 4($����

� �$�� 
��  ��Q�>$ ��. )*+ %& �$ �1$�I� � �1� !Q�	 )># !,� !�$��5 %& �(
!�� ��	 .�O�P !	 �� ��*, 4($ �$  �  �>$ 4($ �(P1$�.�Z�!  _�(\# �$�� ����	 �$

 �  �*�� ���C 4($ � ��$� �$ ���.$ �� /$� 
0$��5 _�(\# :�� (�� i�"  �T���#
 ��(��C %B�	 ����	 '>�� �$��$�, )*+ �� ���>$ 0j	$ 
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