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1. substantial flaws
2. technical flaws
3. means end flaws
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0 � ��-M ��-�� ���#, � %�-8 %� ���� ���F��«.
K Polanyi, The Great Transformation: the Political and Economic Origins of Our Time
(Beacon Press, Boston, 1957/ 1994) 140-41. 
3. S Eng, "Plassering av offentlig kompetanse hos private-noen hensyn for og imot" 

("Public powers exercised by private legal persons-some considerations for and 
against") (1992) 31 Lov og Rett S44 ff. 



a��/I� bc'���+de_____________________________________

�.��FG���? (���� ��� (�
��" �� 	� �� � 	�"H� 7��&$H� '��
�F�G
��� ����
 ��M
S0 � 7��1,� '�+ %,1� ��� -� P�= %� 	
�<
� ��,�� .�&�*

�,�� .�&�* ��FG��? (��� 	���* !	#@�� x�:� %�7��r" -� �gh,� !(�<
� �	�"H� ����
	 �� ��
�.E�� (M �� � �� %� 	��� A�8� !���U�� �&�� -���&�� -� ���L
 ��FG��? ���

� �
��� ���" 7��r" ���� 	 �� � 	"H� 7�&$H��(���0 � ���� (�
�" ���� �� %����
.,���
.)��G�� %� !.���G� �/ 0�D"�� �� � �� .����/� ���'F��G
� -� ;�:�� 	�"H� ����

E�� � (�
�" (��� 	���,$� 7��1* i� 	 �� ���� ���?� (�<
� ��,�� ��FG��? ���.���� %��
%
�� � 0���V �� (�
�" -� ���#,
� 	���-�� ������ 	C�
 %� ��D�� ���� ���?� (��
����+ � ���

(MI8�, � -� 	���D,� 0 ��� !	���-�� ��� �� ���� (��- � ��%�	� ����
��.
I8�,� � -� 	��L" A��" � R��D,� 0 ��� ���� � ������� ����'������ !(���- � ���

.<�
��� -� ����<�����
 ��?� (�<
� ��,�� .�&�* ���.0����D� !%�
��
 ����7���� ����
	���C����G� �&
 �� �� 0 � '�+ 	6�9 %�.	����D,� I8�,� � � (���- �4�$ I�$ ��
�,� %�)��"� (M ���L� �� (�����
 ��?� ��� ���" 7��r" ���� �� ��.%�� 	�,"� %�
�G� -����

	� %,1� � ��+ A�@D* 	B:� 0<= '������-M ��-��� �� 0���"� %U�,
 �� .��9* ��� %� ��+
	� ;:� 0 � '���%� S��+	��G�� '-���� !	B� 7��LC%� 0���D� i� %��� 	,����D� (����C

�D* ��-M ��-��	� 5�	� I8�, � ��-M ��-�� %�BC %
�G� !��+S��+
%�	� �&
	�� 0 � -� �� �� 	���
�F�G
��� ����
 	 �� 7�&$H� ��,�� � �����.

%� )��� -� ����<� �4�$ I�$ ��%�
��	�� ;�:� ��-� ��-��� ����� %�� �����0����� i��
	,���� �� � 	 �� ��m������ 	 �� 7�&$H� '-�$ -� ���0� � ��.!0� �� %�1�j�

P�� �� 	�����-�� �� h*%�� ��-�� i� ��������� ���r* � ���� 0D � ���*i�� (����C
0 � ��-M ��-��._%
��
��� �� 	 �� �&
 -� %� 0 � ���? 0 �� �+� !0 �� ��� -� 	���

_________________________________________________________________
1.%?�� ���M (��� �����-� � ��-�� � 0 �� %@��� %� >?�� '����� ��� ���.�:

F A Hayek, The Constitution of Liberty (university of Chicago press, Chicago, 1960), 
passim, and id, Law, Legislation and Liberty (a collection of three volumes published in 
1973, 1976 and 1979 respectively) (Routledge & Kegan Paul, London, 1982), passim.

%����+�� >"�� �� � '����� ��� 	/���* ���%� %D��? � 0��� (��� 7��1* (������9,"� -��mM %�� !	�B� ���k
	�-�� I��L������.%���C%
��
 (�� -��� ��.�:

A Smith, Wealth of Nations (P. F. Collier & Son, 1 latvard Classics, New York, 1937/ 
1776) 446 (penultimate paragraph of Ch IX of Book (V):       
�
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�� 	���? 	���.%�L�* 	��� � 0 � Z��� � 	��$ 	���'����.�� 0� � 0�L��� i�� 	,�D�4� �� �� %D��?
0 � )-8 �+ i� 0�D4� ���,�� �� 0��� %� 	��$«)7����h*»��=«0 � '�+ R2$.(	
�����<��
 (��� ��

%�»R�<B��«	� '����
����� AG� !�
�+%� %� ��� 	<���6��C (���� 	���� F����* !��&
 x�:�»0�����$
0���«�»%D��?«)��LD* %�»0�� �«�»��=«(� ]��� ��U��.�:

Hegel, Grundlinien der Philosophie des Rechts, dritter Teil, zweiter Abschnitt ("die 
bϋrgerliche Gesellsehaft"), esp 189-208 ("das System der Beϋrfnisse"). 

0��� ���� �� AG� '����� � ��9#� %� ��� ��(der Staat)'����� �� l�L��#* %D��? �� (M }���� �� ��
��� 7��1,� 	���L�� ��9,"� .���1�.
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_________________________________________________________________
1. F Hayek, Law, Legislation and Liberty (n 7 above) II, 72, 116, 144-47; for the "long 

run" qualification, see eg ibid 114-15, 122. 
%���	/���* ���>?�� '�����	,���� �� ��-��� %�� 0 � 	������ (��� l��p�� !��-�� � 7��"H� (��� %@��� %�

	� �&
�� 0 �� '-�$ -� ���!�����.�:	"���=����=.t�4�*0���D� o
��?	,�<� � 	� ��+	� ��+
�+ O�@� '�����'��-�� '�����%B6�$ -�0 � ��� ;:� ���.	��� u�L*�� ��� ��I8�,� � 0������ %� 0 �

'����� (���.��� '��+� 5��/� ���.�.�:(���!�__w:»]��-�� .&
[%��� l��L��#* %�� 0� � 	B� .&
 ���*
	����� �� ��� 3��
�����....
����9,"� !��������(�q$�
���E��2= ����� 	���
(%�� .&
 ���(����C�����D�

.&
 %�� %�!��+ '��U� (M �� ������ ���h*«� !� ������.�:	�<*��*:»	��
 ��� -� i�� ������ �����
	�
�+�� fF$ %�BC 	#$ ����� %� ����/� �
��*.q$ %���� A�B:* ���M ��fF$ ��0 �.���-����* fF�$

%� %� 0 � 	/���* ��F������,���=%� 0 � '�+ '���'��� ����(M -� ������ )��U
� �� ��� 	� � � 5��j�....
	���� fF$ %�BC 	#$ ����� (��,� 0 � ������m %� .
��.	� fF$ (��� �� � fF$ �� }#�q�$ ����� (��*

0 � 0 �� �F�� %� %���� Q�/�* �� �� ��G�� '�� ��� ����* ���- !���'������
0 �«.%�-� A#
:
R Medvendev, Let History Judge-The Origins and Consequences of Stalinism, rev edn 
(Oxford University Press, Oxford/ New York, 1989), 127.
2. "Possessive Individualism" 
3. C B Macpherson, The Political Theory of Possessive Individualism (Oxford University 

Press, Oxford/New York, 1967/1962;  
%6H %D��@� ����)��1� -� ��»%
����� 	�������«�.�:

ibid, 263- 64; 
-� ��*��LC 	B6� 7��
:]%B�? '����� 7���LC -� 	rD�'�+ �����
�[:�



________________________________________(�
�" )��*(�
�" 0�1�� � ���2�a�w

	����,�� .�&�* ��FG��? (��� � �:� -� 	�� (���C %� �� (M � ��, �� 0����= ��� (��*
��� 	#B* (�<
�.	� q��9* %� 	������ ������(�
�" �����* (���� -� 	��� (���C %� �.��&
� (�<
� ��,���0 � ��<:* A��" !0 � 	, �� � Q#
 �?��.��� ��	� 7��60�+�� '��#C (��*
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 �� (M � !t�L#* �� 0����= ��� (��*
��� 	#B*.	BX��<� (��� '��B? .��� ��� �� �� ��FG��? (��� %� 0+�� '��#C ���� 7��6 ��� ��

0 � '��� o��� !	 �� � 	"H� (��,1� '-�$ -� ���.'����� ��� -� i� �� V�/*����� %�� ���
<�%��= >4�� )��� %� 0 � u���� %Bz.��� V�/*� 	"H� � 	 �� %1<B� �� �� ��.

2*3& @��"�
2A>*3& @��"� �) 4��� *	�D�

A"��$ %� 0 � 	C�4�� I�$ ��C �� ��� !0 � 	��� 3�4�� (�
�" �� 	�� Q��#
 3�4��
.� ������
�� � ������� ��(M ���� �� �*0 � '�+ ;:� ��.�� �����	B�6� 3���
� -� 	�

.�� %X��� )��� �� '����� �� ��9,/� 7�:�4�* � (��
�k� �� 	�� Q��#
:
5��(]	#@�� ����-� �

f(]���+� (��-
�(Z�� (�
�"%@���� '��D��Z�� !F��M� .�L�� !	�B� ����<� (�
�" !�� � q�r� '��D��
%#�B ��.E-�� -� i�� )���� %����� %�� %,�<�� ��&
 ��� ������ ����� 0����C lHp�� !��+�
P�=	���	� (�
�" i� !	
�
�" ���2=i� -� �
��*%@���� ���<� �� � q��r� � ��� !F���M

%#�B ���<� !��?� �� u�L*�� �� �� !.�L� � )�C �$ -� P�� �� �+����.

�5��(�� 	
�<
� ���0L<
)���1� ���� %�� � ���- !0<�
 ��G�� (�<
� -� 0C�k� %� ��LU� (��G�� ��
�<
� �� %�0 � ��-M � A#,<� ��G�� (�<
� �� 0 �� � '���� -� 	
]
f(0L<
%@��� �� 	
�<
� ������� %� � ���- 0 � 0����� %@��� %�L+ ���<� E�����D�	
��<
� ��� %��

	6�9,� %@B q$��	��
��* � �� Q/+B�+ !0����� � ���� �� P���		B�0 � 	@B<* ���� -�]
�(������ %@��������� (���0 � �������" %@��� �� � �� ���]
�(0���)	 �� ��,� (%B� � !��0 �0����� |1$ ����������������" }����� � ��8�� � �� ��
(��G�� ��.
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���� v� %� ���? ���F�� )�
 %��
�� v� o9
 �� ��.��� �������

�� ����-� >L�� %� %?�*��� .����1� u��L*�� � ��
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_________________________________________________________________
1. travaux préparatires
2. American Uniform Commercial Code
3. Bϋrgerliches Gesetzbuch

4.'[��»5��D*«�������D�> ��(M%�	� ���)��.����%D��@�%��&
��'�����5��D*�.�:�



________________________________________(�
�" )��*(�
�" 0�1�� � ���2�a��

2A2����� 
�� $��%&� +!�6 7�6 E%� ����� *3& @��"� ��'-
�� �����
5��(�BC -� !Q"�
 l�,���� K(�
�" ��M %� I�W ��� ��
�� %$��@� I�W %� � �=0���� '���C A

n� f�<:� (�
�"0<�
 �+�� !��+.��* ���� ���" 	 ��� ���� 0"� %� 	"�#$ )�&
 i� ����
0 � '��� 	�� Q��#
 (��� R�k�� !���? (�
�" i� >4� 'F�G
� �$ %� �* %� ��+ Q/��.

I� nk%�� !	��� Q���#
 (���� R��k�� !������
�� � ������� �� ��� ���'\���
>�?&
 � ���M)�'F�G
� -� !'�����= ��
��" (������0� � '��� ���? ��
��" >4� .�� ���.

Q��#
 �* 0 � (M �� 	D !��+ ������= ��G�� 	
�L� �� ��� ����? (�
�" ��� ������
��+ %, �� F�
 (M 	��._

f()��&
 �� 	��� Q��#
 5B,/� 3��
� (��M ���=	�� 	"��#$ 5�B,/� ����%�� ��
��*
7��6
�� ����+�� 	
���.%
��
0� � 	#@�� ����-� �
 (M -� ��.%Bz�<� ���� (���M ����=

(�
�" 0�$H6 %� 	��? ��0� � %������� � 	�99/* !F����,� !(�
��" >�4� ����� ���2�
�(�
�" 0�$H6 ��
�� �(�,<BG
� �� ���2��0�$H�6 %�� 	���? �� ���� ]0� � ���
 ���<� �

P�= %��*��� �"�� (�
�" ���
�	�\�0 ���(�
�" 0�$H6 ��
�� ��� ���2������M�������
P�� 	#@�� ����-� �
0 � �*.a(�
�" 	
��*�
 !	�� Q��#
 �G�� %
��
AX��<� %� � �= �� ��2�

A�L"�� � 	
������= ����� � ���1� �� 78�W� ��� %� � �= %X��� !{�C �� � !(�
�" �,� �� .��
0 � 	
�����=)	*���#� ����w!(�
�" %#�� 	*���#� ��� � !���2�.()��&
 0�� �� 	�\�� ���

(�
�"0 � '��� N��� ���� [��
 ���2�.%� ���� ����4 u�+%�� 0� � (M E�� ��� (��� ���
'�����%�
��� %� %� ��+�� %,+�� '-�?� H�� � ��%���HC� � ��� 	
������= ���1� �� ���?�� ����

���� ���, � 	
�����= AL"��.����� ���?� F��
 (�,�<BG
� 	"�#$ )�&
 �� ��$ �* 0�D4� ���.

� S Eng. U/enghetsanalyse - med særilig sikte på jus og allmenn rettseton (Analysis of
dis/agreement-with particular reference to law and legal theory)(Universitetsforlaget, 
Oslo, 1998) 55-266 (Ch II B). The book is being translated into English for publication by 
kluwer. 

1.��'���	
���-�� Z�#$ �� (�
�"�.�:
J Hellner, Lagstifting inom förmögenhetsrätten (Legislation in commercial law) 

(Juristförlaget. Stockholm, 1990) 170. 
2.����%<��#�)�&
��������M�� (�,<BG
�.�:

P S Atiyah and R S Summers, Form and Substance in Anglo-American Law (Clarendon 
Press, Oxford, 1991), 63-66 315 ff. 

3. forarbeider
4.��� �� �[��
 %��&
 (��� ����'����.�:�
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 ���� �� ���2���� ���" ��#,
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� T Eckhoff, Rettskildelære (The doctrine of the sourcs of law) Lano, Oslo, 1993, 3rd 
edn) ch 3. 
1. See R Cross, Statutory Interpretation, (Butterwroths, London, 1987, 2nd edn) ch 6 (esp 

154-62); J W  Harris, Legal Philosophies (Butterworths, London, 1980) 145; Z 
Bankowski / D N Mac Cottnick, 'Statutory Interpretation in the United Kingdom' in D N 
MacCormick and R S Sumrners (eds), Interpreting Statutes: A Comparative Study 
(Dartmouth, Aldershot, 1991) 380-82;  

)�&
 (��� 7��1*�� 0���� � u�L*�� %� !;:� ���� %���- �� (�,<BG
� � [��
 ���	� -�� 	
�����= ���* %� ����
.� ��$'�+ 0����-� A#
 %� ]�
�:

Pepper v Hart [1993] A C 593; see esp at 640, where lord Browne  Wilkinson, speaking 
for a majority of six to one, enumerates the conditions for permitting reference to 
parliamentary materials. 
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V Aubert, Om straffens sosiale funksjon (on the social functions of punishment)
(Universitetsforlaget, Oslo, 1979/1954), 178-93; id, 'Some Social Functions of Legislation' 
(1966) 10 Acta sociologica, 98 ff, esp 109 ff; id, Rettens sosiale funksjon (The social 
functions of the law (Universitetsforlager, Oslo/Bergen/Tromsø, 1976), 154-55.
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1. The Norwegian Criminal Justice Act of 22 May 1902, no 10 213 and 379 

respectivley.
2. causal effectiveness 
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1. Legal Definitions
2. S Eng, U/enighetsanalyse (n 10 above), s5- 266 (Ch II B). 
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